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Interview by Kim Velk, Esq.

PURSUITS OF HAPPINESS
Michael Kiey Keeps Dancing

KSV: Hi Michael. Thanks so much for
agreeing to talk with us about your “Pur-
suit of Happiness.” As you know, for this
feature, we interview attorneys with in-
terests outside of the practice of law that
help keep them balanced or provide fulfill-
ment. You've been a lawyer for decades,
and we're going to talk about the work, but
you've also had a decades long avocation
as a dancer — with a particular interest and
in Argentine Tango. We want to hear all
about that, but let’s start with your origins.
Where did you grow up?

MK: New York City-Manhattan; into
grade, high and college and part of law
school, | lived in Flushing, NY (Long Island).
I still have a lot of city sidewalk in the soles
of my feet.

KSV: Where did you go to college?
MK: I'm a graduate of Manhattan Col-
lege (Liberal Arts) in Riverdale, NY

KSV: What made you decide to pursue a
career in the law?

MK: | got a message, intuition walking
near my home in Flushing in high school
that was my path. This was reinforced by
majoring in Political Science and joining the
law society at Manhattan College. My J.D.
is from New York University Law School.
That's the best | can say.

KSV: | know you started your legal ca-
reer in New York City — and worked there
for along time. Can you tell me about your
NYC work experience?

MK: | worked for a couple of years as
a trial attorney for an insurance company
defending auto negligence cases. Wasn't
professionally exciting so | went from mid-
town Manhattan to the financial district in
Wall St. For 25 plus years, | worked as a
lawyer and business manager with large
and small financial services organizations.
The “Street” was fascinating; | sometimes
miss the pulse of the market today-making
decisions in the context of fluctuating secu-
rities markets.

KSV: You first got involved in social danc-
ing down in NYC, right? What sparked that
interest? And can you define “social danc-
ing” for the non-dancers among us?

MK: Yes, that's when | started to poke
around the dance floors. Social dancing is
dancing for recreation rather than perform-
ing or competing. Social dancing general-

Michael Kiey and Allegra Carpenter, Esq., dancing on the Burlington waterfront.

ly is broken down into two categories-ball-
room (e.g. waltz and foxtrot) and Latin (e.g.
cha cha and rhumba). The term “ballroom”
is often used to refer to both categories.

KSV: You made a big transition up to Ver-
mont, in 1994. What brought you up here?

MK: | experienced a major financial plan-
ning event - divorce; decided | needed to
take a risk to refashion my personal life and
career. | rolled the dice.

KSV: How did you make your way pro-
fessionally in Vermont? Can you sketch
your Vermont career for me?

MK: It was hard making a new start. For
roughly the first decade, | was in the pri-
vate sector including acting as contract pro
bono attorney doing civil and criminal cas-
es in Lamoille County. | was General Coun-
sel for a Vermont-based mobile home loan
broker that operated throughout the Unit-
ed States. Great work that challenged me
to learn a new regulatory system and make
relationships beyond Vermont. But thatin-
dustry went in a downward spin. | helped
the family owners wind down the business.
| especially valued my being a VBA Mem-
ber on the Commission on the Well-Being
of the Legal Profession.

The next dozen years or so | advanced
my career as an officer and manager with
the Vermont Service Center (USCIS), first in
St. Albans and then at the Essex location.

This work was an exceptional experience.
My personal circumstances allowed me to
volunteer to do things in other USCIS lo-
cations that were challenging and satisfy-
ing. I'm thankful to have been selected for
the year-long Executive Potential Program.
It was a treat to teach the pilot program
on Plain Language at the training facility in
Brunswick, GA.

KSV: Even though you're retired, you're
still active in law and in dance. Can you
talk about the lawyering you're doing, and
the dancing?

MK: Well, I've done pro bono work some
legal and some not. In the legal domain:
Vermont Legal Aid in the Low-Income Tax
Program; legal work on behalf of women
and children seeking asylum at the Dil-
ley Detention Center (jail) in Dilley, Texas;
VBA rent escrow clinic; and now Vermont
Asylum Assistance Project. Non-legal vol-
unteer work: various activities in support
of Migrant Justice; mock citizenship inter-
views for clients of Vermont Refugee Re-
settlement; taught adults to swim at the
then Williston Edge as part of the U.S. Mas-
ters Swim program and acted as a youth
swim official.

| dance and promote Argentine tango
in Burlington; and | dance ballroom (social
dance) with my partner, Liz Merrill. We re-
cently had a nice time dancing lake side on
the Burlington wood path near the swings.
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Of such delightful small pleasures is my life
now made.

KSV: Tell me how (and when) you first
got hooked on Argentine tango?

MK: In July 1998 | planned to go to
Omega Institute in Rhinebeck, NY featur-
ing a week with Second City Improv Group
Chicago. A friend diverted my attention to
the week- long program on Argentine Tan-
go, a dance i knew nothing about. | decid-
ed to take the risk. | had a marvelous time
with 40 plus attendees from 24 states and
countries including Quebec and Oslo, Nor-
way. The teacher, Nora Dinzelbacher, | lat-
er learned was a world-respected teacher.
| had the arrogance of asking her to dance
after the first day of class week; in words |
don't paraphrase she said: “No, you are not
good enough.” By the end of the week, we
shared a dance.

KSV: How is it different from other kinds
of tango?

MK: The other kind of tango is Ameri-
can tango. Argentine tango has building
blocks, but you learn to improvise prompt-
ed what you hear in the music. It's like play-
ing with pop-it-beads, removing and in-
serting different sets in different places.
Once you dance Argentine tango for a
while you instinctively try to introduce new
elements in other social dances respecting
the music. There is some talk that in Argen-
tine tango dancing there is no smiling; this
is wrong. If a dance doesn’t make me smile
it's not worth it. Go elsewhere. And more
talk that Argentine tango is complex. It can
be if you want but it can be as simple or
complex as you desire. And still more talk
that in Argentine tango you must dance
close together- not at all, dancers’ choice.
It's a beautiful, partnering experience ex-
pressing the music.

KSV: Where did it go from there? | know
you became a tango teacher and got in-
volved in promoting dancing and various
events.

MK: Yes, to all, up to about 2005, then
took a long break to take advantage of ca-
reer opportunities, then returned after Co-
vid. | continued my piano jazz work during
this time. The first Argentine tango event
occurred on November 22, 1998, at Jazzer-
cise in Williston under the sponsorship of
the then US Amateur Ballroom Dance As-

We make a B.|.G. difference.
j.stone@brooksinvestigations.us
brooksinvestigations.com

sociation (USABDA); | promoted the event
for USABDA. Tango is danced in Burling-
ton today.

At this first event, | met my friend and
teaching partner, Janet Dufresne, who had
a tap dance, jazz, and stage background
and worked as a sign language interpret-
er. We decided to try a new venture as
teaching partners. We studied with Daniel
Trenner, then of the Boston area. Daniel is

(518) 560-9934

Bl1G. Pl
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Pursuits of Happiness

the Johnny Appleseed of Argentine tango
and has a fascinating history if you want to
check it out at danieltrenner.com. | recently
continued my Tango education with Daniel
in Northampton, MA.

Janet and | taught and promoted tango
at various venues in Burlington, the most
prominent was at the now North Star Com-
munity Hall (formerly the Champlain Club).
We and the community that formed went
out from the dance halls in the community
to do various events for those who loved
music and dance but were not able to be
mobile. For example: in July of 2000, mem-
bers of the tango community gathered at
the Allenwood Community Center in South
Burlington with residents of the Center to
view the documentary Tango, The Obses-
sion, share thoughts, and socialize.

KSV: You mentioned to me that you
once had the late Judge Katz as a tango
student, do | have that right?

MK: Yes, in February 2003. The Flynn
Center invited Janet and | to do workshops
on the Flynn stage the day after a perfor-
mance by a professional tango touring
group. Judge Katz and Mrs. Katz attended
our workshops and had a good time even
though he was not in charge. From time to
time, | saw Judge Katz and we recalled his
venture on the stage. Judge Katz, though

Secure Your Clients’ F
a Strong Foundation

substantially disabled before his death last
year, was a member of The Aphasia Choir
of Vermont. | was reminded of this when |
recently did the CLE, Musical Wellness for
Attorneys. What fun - | learned | could sing
a little and hum well!

KSV: | know you've had a dance partner
for many years. Do you want to tell a little
about how that evolved and where you are
with that now?

MK: Well, | described how we met and
our partnering afterward. She lives quiet-
ly now with her daughter and enjoys her
grandson. We are still having heart connec-
tions as friends and share pictures of our
dance history.

KSV: | know you've been involved in the
“tango scene” in Vermont for decades and
that it has meant a lot to you. You've been
a teacher and promoter. What would you
like people to know about tango in Ver-
mont?

MK: Tango is danced all around Ver-
mont. In Burlington it's a small community-
alive and well but in need of beginning stu-
dents. Check out Queen City Tango (Que-
enCityTango.org). Sergio Segura of NYC
was a recent teacher. A good source for
Tango in Vermont and in other cities in the
U.S. is Tango Mango (tangomango.org.)

KSV: How does teaching or dancing tan-
go connect you to others?

MK: Both are partnership activities
based on good communication and learn-
ing about any facts that bear on the other
person having a good dance experience.
Dance is a form of support group that's im-
portant to me.

KSV: What keeps you coming at it after
all these years?

MK: I'm in a good place physically and
spiritually so | keep doing what got me
here!

KSV: What role has dance played in sup-
porting you through personal challenges?
Can you talk about some of those?

MK: As | said earlier, dance is a support
group for me. I'm benefiting from other
more traditional support groups as well.
Stress is a killer; dance helps me relieve
stress and get physical exercise. This is es-
pecially important for me as | navigate my
diagnosis in June 2024 of cancer that I've
shared with many in the dance community.
I'm doing very well.

KSV: What are your hopes for the Burl-
ington tango community in the future?

MK: To continue to grow and look for
connections with the larger dance commu-

uture with-

-,
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Pursuits of Happiness

nity. As | see it, this means each day mak-
ing a concerted effort to identify communi-
ty groups and offer them a new dance ex-
perience.

KSV: | know you have lots of other inter-
ests as well. Can you talk a little but about
the other things that are particularly mean-
ingful for you these days?

MK: I'm very involved with my six grands
(and their parents) in Vermont or else-
where; the youngest just finishing first
year in high school. Joy beyond belief to
share with them as they grow into young
adults. My swimming is key to my physical
and mental health-lots of time in the Edge
pools following the black line on the pool
bottom. Liz, my partner, and | enjoy golf;
no balls lost is a good outing! Liz is a citi-
zen of Vermont since 1967; we both have
family here.

KSV: If someone reading this wants to
know how they could get involved in tango
or other kinds of social dancing in Vermont
what advice would you share with them?

MK: For Tango, check Tango Mango- in
Chittenden County, posts for Queen City
Tango queencitytango.org and Tango El
Camino (David Lansky, Scott Phillips, and
Elizabeth Seyler); in Washington County

-Eva Zimek; Southern Vermont, Brattleboro
Tango; Caledonia: Phil Ciotti; Lamoaille:
Stowe Tango Festival 2025 (Alicia Cruzado,
teacher).

For social dance, USA Dance Vermont,
Kevin Laddison, and David Larson on Face-
book; also Bill Pedrick (Berlin)-williampe-
drick@gmail.com. And contact me at mi-

chael.kiey2@gmail.com especially for Tan-
go questions and new paths.

KSV: Is there anything that | didn’t ask
you about that you wanted to be able to
share here?

MK: No. Do-Tango?! Chillout! Keep
Smiling/! &
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by Anna F. Connolly, Esq.

WRITE ON

Get Out of The Shallows —
Break Up Legal Research and Writing

Legal research and writing are often
treated as one discipline. Many law schools
combine them into one course. The fac-
ulty who teach these courses are catego-
rized as Legal Research & Writing Faculty.’
The American Bar Association Standard
302 groups together “legal research” with
“written and oral communication.”?

It's easy to see why legal research and
legal writing are often lumped together:
Research is usually used to inform or bol-
ster written documents. Learning to write
is important, but lawyers must have legal
research to support their points. But the
tasks of legal research and legal writing
are vastly different. They require different
tools, skills, and processes.

Legal Research and Legal Writing -
Different Tasks Requiring Different Skills

Legal Research is a technical exercise.
Most legal research today is done online,

Office: 1-877-845-2368
Cell: 832-279-2368
Roy@HoustonAutoAppraisers.com

1300 Rollingbrook Drive, Suite 406
Baytown, Texas 77521

often through platforms such as Westlaw
and LexisNexis.> The breadth of materials
and tools on these platforms is staggering
— annotated primary sources, sophisticat-
ed cataloguing, detailed summaries, and
Al-powered search functions. Many legal
research curricula these days read much
like a course in Artificial Intelligence (Al)
and software navigation. In fact, many law
schools are now offering courses in Al, and
some new legal research books focus sole-
ly on AlL#

Legal writing, on the other hand, is an art.
Some may deem it dry or technical, behold-
en to a particular organization and struc-
ture. But effective legal writing is far from
technical or formalistic. Most legal writing
— at least in litigation — involves strategic
choices about style, storytelling, theme,
organization, word choice, and sentence
structure. In 1957, Karl Llewellyn offered
advice to select law students on legal writ-
ing, evincing how complex the subject re-

HOUSTON AUTO APPRAISERS

IACP Certified Auto Appraisal Services - Nationwide
:1-'y T

SERVICES INCLUDE

ally is.> In three pages, Llewellyn provided
guidance on tone, argumentation, facts, is-
sue statements, atmosphere, organization,
concessions, and priorities.® He also pro-
vided direction on “Manner, style, words”
- discussing everything from the impor-
tance of verbs, to “emotional consistency,”
to the need for restraint.” Llewellyn’s guid-
ance underscores how much of legal writ-
ing is creative and strategic.

Thus, legal research and writing don't re-
quire the same skills, and they don't involve
the same processes. One is a technology-
driven, hunt and gather exercise; the other
is an art form that requires strategic think-
ing and subtle and deliberate drafting
choices.® Both are important, but if we do
not adequately distinguish them, we risk
two dangers: first, we might shortchange
each one. Second, we encourage lawyers
to undergo “cognitive context shifts”? as
they switch back and forth between two
radically different tasks. As discussed be-

DIMINISHED VALUE APPRAISALS
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Write On

low, these context shifts lock us into a zone
of “shallow work”'® and hamper both the
quality of our work and our productivity.

The Rarity of Deep Work

“Deep Work,” a term coined by com-
puter scientist and author Cal Newport, re-
fers to “professional activities performed
in a state of distraction-free concentra-
tion that push your cognitive capabilities
to their limit. These efforts create new val-
ue, improve your skill, and are hard to repli-
cate.”" Deep work “requires long periods
of uninterrupted thinking”'? and “is neces-
sary to wring every last drop of value out of
your current intellectual capacity.”

Yet deep work is becoming a rarity
among “knowledge workers”' — including
lawyers. The reason? The internet, and all
of the associated connectivity tools: email,
texts, slack and chat, endless social media
apps, and much more.” The constant bar-
rage of messages, notifications, ads, head-
lines, photos, and videos clamoring - lit-
erally — for our attention “fragment[s] . . .
[our] attention into slivers.”' A 2012 study
found that the average knowledge work-
er spends around half the work week just
reading and answering email and searching
for information.” (And that was thirteen
years ago.) The ubiquity of smartphones,
smart watches, and tablets further exac-

erbates the quantity of time we spend on
devices that “seize[] our attention only to
scatter it.""®

The result? We end up in an “environ-
ment that promotes cursory reading, hur-
ried and distracted thinking, and superfi-
cial learning.”" In his book The Shallows,
Nicholas Carr explores the way in which
our brains actually change as a result of
spending so much time in a medium where
“rapid-fire delivery of competing messages
and stimuli” is the norm.? No more deep,
sustained, uninterrupted focus. We get
stuck in a never-ending cycle of performing
“shallow work”: “Noncognitively demand-
ing, logistical-style tasks, often performed
while distracted.”?'

We can blame the internet, YouTube,
TikTok, and Instagram for our devotion to
shallow work. But they are not the only
culprits.  Any “cognitive context shifts,”
in which our brains are switching from one
task to another, have the same effect.??
We end up context-shifting the most when
we “work[] on too many tasks at the same
time.”% We are better off focusing on one
task at a time.

How to Clear Space
for Deep Work

Focused, deep work — particularly writ-
ing — happens when we eliminate distrac-

tions and shifts between tasks. Thisis nota
new insight, nor is it specific to the internet
age. Many successful writers and thinkers
going back centuries have discovered that
true focus and productivity require elimi-
nating distractions: Mark Twain wrote por-
tions of The Adventures of Tom Sawyer in
an isolated shed on a farm in New York;?*
Peter Higgs, a theoretical physicist, “per-
forms his work in such disconnected iso-
lation that journalists couldn’t find him af-
ter it was announced he had won the No-
bel Prize”;?® Bill Gates conducted routine
“Think Weeks" in an isolated cottage where
he would only read, think, and write;? psy-
chiatrist Carl Jung, Proust, Samuel Beckett,
Nathaniel Hawthorne — all spent significant
time in isolation as they produced some of
their best work.?” Acclaimed author Jon-
athan Franzen stripped his old Dell lap-
top of all frills, including the wireless card,
to avoid distractions. But he was still too
tempted by the internet via the ethernet
port. “What you have to do,” said Fran-
zen, "is you plug in an Ethernet cable with
superglue, and then you saw off the little
head of it.”?® That way you can never use
it again.

Must everyone mangle their computer or
move to a small hillside retreat to write in
longhand? No. But the bottom line: “If
you want to do prolonged creative work,
you're going to need to figure out a way
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to avoid the demands of society, at least
some of the time."?

Mostly that means shutting off the inter-
net and all its distractions and focusing on
one task. For lawyers, that task might be
research or writing, but not both.

The Deep Work of Legal
Research and Legal Writing

To achieve true focus, we must eliminate
distractions: don’t check email, text, or any
other app. Shut down the browser, shut off
the notifications, and just work.

We must also limit context shifts. When
we turn our attention from writing a brief,
to Westlaw, then our inbox, and back
again,® we never actually get into the deep
work zone.

In the legal context, we can start by pars-
ing the tasks of legal research and writ-
ing. Legal research requires toggling be-
tween tabs, cases, and Al-driven tools to
hunt for relevant research. Legal writing,
on the other hand, requires a blank page,
and wrestling with Karl Llewellyn’s exacting
writing strategies. Of course we need re-
search to inform what we write. But that
doesn’t mean we should perform the tasks
simultaneously.

In fact, once we gather our research, we
are not ready to write. We must read and
analyze the research. We spend a lot of
time teaching new lawyers about high-tech
Al research tools. But we sometimes for-
get that the harder part — particularly with
our fragmented attention spans - is actu-
ally reading and analyzing the research in
its full-length, long-form glory. Many edu-
cators have remarked that students these
days can't even “complete a 14-line poem
without succumbing to distraction” be-
cause of smartphones; reading books or
completing a task that requires sustained
focus simply “can’t compete with TikTok,
Instagram, YouTube.”®" Reading and ana-
lyzing research are independent tasks that
should be done with focus, and without
context switching.

So perhaps we should be teaching law-
yers not “Legal Research and Writing,”
but legal research, legal analysis, and le-
gal writing, all to be performed at differ-
ent times, and all in a distraction-free en-
vironment.

To be sure, there may be practical or lo-
gistical reasons why legal research and
writing end up as part of the same course.
That should not matter, so long as they are
treated separately, as independent skills
and tasks. Teaching lawyers to separate
these processes — and avoid context shifts
— will lead to more productive, effective,
and deeper work.

Anna F. Connolly is an Associate Pro-
fessor of Law at Vermont Law & Graduate

School. Prior to that she was a litigator at
Cleary Gottlieb Steen & Hamilton LLP in
New York.

' See, e.g., AssOCIATION OF LeGAL WRITING DIReC-
TORS & LEGAL WRITING INsTITUTE, 2023-2024 Report
of the Individual Survey at iv, https://www.lwion-
line.org/sites/default/files/2023-24%20Individu-
al%20Survey%20report%20FINAL.pdf.

2 ABA Standard 302(b) (2024-2025), https://
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the_bar/standards/2024-2025/2024-2025-stan-
dards-and-rules-for-approval-of-law-schools.pdf.
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the process was fairly technical. Research in-
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States Code, and treatises; and Shepardizing
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to create a manual index and take meticulous
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4 See, e.g., Generative Al for the Legal Pro-
fession (UC Berkeley Law Executive Educa-
tion),  https://executive.law.berkeley.edu/pro-
grams/generative-ai-for-the-legal-profession/;
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Crp27411xHAMR.

5 Llewellyn's document was confidential - made
available only to certain students at Columbia
Law School and the University of Chicago Law
School. It was published for the first time as Ap-
pendix A in NoaH MEssiNng, THE ART OF ADvOCACY
(2013).

¢ Llewellyn, supra note 5, at 267.

7 Id. at 267-69.

& Platforms like LexisNexis and Westlaw also in-
clude legal drafting tools intended to help draft
legal documents. Whether those tools are actu-
ally helpful is up for debate. But in any event,
those tools are not the focus of legal research
and writing curricula in law schools and are not
widespread enough to replace legal writing as a
discipline.
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WHAT'S NEW

Legislature Honors Rich Cassidy

Richard T. “Rich” Cassidy, president elect
of the Vermont Bar Association and storied
Vermont attorney, died late on Monday,
April 21, 2025, after a long illness. The cel-
ebration of his life was held, to a capacity
crowd, at Burlington’s landmark First Uni-
tarian Church on May 2.

Rich’s long and wide-ranging service to
Vermont, his clients, his community, and
the legal profession, was further recog-
nized on May 20, 2025, when the Vermont
Legislature adopted a resolution in Rich’s
Honor.

The Resolution was read on the House
floor by the assistant clerk. Co-sponsor of
the resolution, Rep. Martin Lalonde, Esq. of
South Burlington and Chair of the House
Judiciary Committee, then spoke in sup-
port of the resolution. Lalonde, who had
a long personal and professional relation-
ship with Rich, noted that he wouldn't be a
representative now but for his relationship
with Rich. Rich’s wife of 50 years, Becky
Cassidy, was on hand to hear the Resolu-
tion and to receive a round of applause
from the lawmakers. A copy of the Resolu-
tion will be provided to Rich’s family, to the
VBA, the Vermont Bar Foundation, and the
Uniform Law Commission.

H.C.R. 148

Offered by Representatives LalLonde of
South Burlington, Arsenault of Williston,

Burditt of West Rutland, Christie of Hart-
ford, Dolan of Essex Junction, Goodnow of
Brattleboro, Goslant of Northfield, Oliver
of Sheldon, and Rachelson of Burlington

House concurrent resolution in memory
of distinguished Vermont attorney Richard
T. Cassidy of Burlington

Whereas, for 47 years (1978-2025), Rich-
ard Cassidy was a distinguished member
of the Vermont Bar, and he epitomized the
best attributes of an attorney, and his leg-
acy is exemplified through a record of su-
perb leadership at respected State and na-
tional professional legal organizations, and

Whereas, a native of Rutland, he grad-
uated from Mount St. Joseph Academy,
the University of Vermont, and Albany Law
School before completing two successive
Vermont Supreme Court clerkships, and he
subsequently enjoyed a successful career
as a private practitioner, and

Whereas, the Vermont Bar Association
(VBA) and its justice access partner, the
Vermont Bar Foundation (VBF), were each
a beneficiary of his wise counsel, and

Whereas, as a VBA appointee to the VBF
Board, Richard Cassidy was an ardent ad-
vocate for VBF’s mission, and at VBA, he
was serving as the outstanding president-
elect, and

Whereas, at the American Bar Associa-
tion (ABA), Richard Cassidy served on the
Board of Governors, chaired its Standing
Committee on the Delivery of Legal Ser-

_—

vices, and represented Vermont in the ABA
House of Delegates, and

Whereas, in 1994, Governor Dean ap-
pointed Richard Cassidy to the Uniform
Law Commission (ULC), a pivotal advisor to
legislatures and state bar associations on a
wide range of statutory topics, and he fre-
quently testified before General Assembly
committees on ULC-related legal matters
and was honored to serve a term as ULC
President, and

Whereas, Richard Cassidy, whose broad
array of activities included acting as a spe-
cial legislative advisor on an impeachment
investigation, serving as counsel to the Bur-
lington Police Officers’ Association, work-
ing as a legal analyst for Channel 5 televi-
sion news, and chairing the South Burling-
ton School Board, died on April 21, 2025
at 71 years of age, and he is survived by
Becky, his wife of 50 years, now therefore
be it

Resolved by the Senate and House of
Representatives:

That the General Assembly extends its
condolences to the family and colleagues
of Richard T. Cassidy, and be it further

Resolved: That the Secretary of State be
directed to send a copy of this resolution to
the family of Richard Cassidy, the Vermont
Bar Association, the Vermont Bar Founda-
tion, and the Uniform Law Commission. &
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WHAT’'S NEW
Law Day 2025 in Review

VBA president Josh Diamond has made a spe-
cial effort this year to increase engagement be-
tween Vermont's attorneys and our communities,
especially schools. Many Vermont lawyers and
county bars have a significant record of appearing
at schools, clubs, and other organizations to pro-
mote civic education (We're always happy to hear
about those efforts at the VBA. Please share news
of such activities so we can share too. More on that
below). However, one of the best and most easily
accessible opportunities to get attorneys out into
the community comes every spring with Law Day,
which is May 1. (Although really, every day can be
Law Day. More on that below as well).

Josh and VBA staff attended the annual con-
ference of the Vermont Alliance of Social Studies
Teachers at Lake Morey last December. We invit-
ed teachers to make requests for Law Day Speak-
ers to come to their schools. The request was
shared online as well through a partnership with
the Agency of Education. By the time Law Day
rolled around, we had requests from ten teachers
and offers to volunteer from 21 attorneys.

Law Day History

The first Law Day was held in 1957 at the behest
of American Bar Association President Charles S.
Rhyne. A year later, President Dwight D. Eisen-
hower established Law Day as a day of national
dedication to the principles of government under
law. An act of Congress in 1961 fixed the date as
May 1.

It is helpful, of course, to have a date set aside
to focus attention of the public on how law and
the legal process protect American liberty, strive
to achieve justice, and contribute to the freedoms
that all Americans share. The American Bar As-
sociation has continued to support Law Day.
Each year, the ABA establishes a theme and pro-
vides education resources every year. In 2025 the
Theme was: “The Constitution’s Promise: Out of
Many, One.”

The Constitution enshrines our collective
responsibility to one another, and the 2025
Law Day theme urges us to take pride in
a Constitution that bridges our differenc-
es to bring us together as a united nation.
Our civic lives tie us together as one “We,”
whether through legislative efforts that
serve the common good, through military
service, or by working together, every day,
to fulfill the promise of E pluribus unum, or
“Out of many, one.”

The ABA makes all kinds of materials available
each year for presenters to use at every grade lev-
el. There is also a library of material available any-
time for past Law Day themes.
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What's New

Law Day Is Flexible

It isn't required, by any means, howev-
er, that presenters use the materials from
the ABA. At Colchester High School, for
instance, the AP Government teachers who
asked for a Law Day presentation specifi-
cally requested that Kristen Connors and
Evan Barquist of Montroll, Oettinger &
Barquist in Burlington (their volunteers),
talk about immigration law and about
4th/5th/6th Amendment issues. Connors
presented a PowerPoint on immigration
law. She noted the teachers were enthusi-
astic and well-prepared. While some stu-
dents were understandably tired after re-
cent exams, Connors hoped they came
away with a better understanding of immi-
gration law’s complexity. She encouraged
them to explore their own family's immi-
gration history and compare it to the legal
process today.

Like the talking points, the timing of Law
Day is also flexible. VBA Board Member
Alfonso Villegas got Law Day started on
April 4 this year by organizing a presenta-
tion at Burlington High School. The law-
yers addressed a group of about 60 juniors
and seniors. Presenters, along with Alfon-
so, included the Hon. Helen Toor (Ret.) of
Toor Mediation, Malachai Brennan of SRH
Law in Burlington, Judith Dillon, past VBA
president and Labor Relations Board, Exec-
utive Director, Celeste Laramie of Gravel &
Shea PC in Burlington, and Attorney Gen-
eral Charity Clark.

The legal team and the students dis-
cussed what it means to be a judge in Ver-
mont, how to become a judge, and what
judges rely on to decide on cases. The

by Ott Lindstrom, Esq.

team also had the students answer ques-
tions with interactive modules. The cap-
stone was a mock oral argument - the fa-
mous Nix v. Hedden controversy - is a to-
mato is a fruit or a vegetable?

Rutland County Goes Big

The Rutland County Bar wins the prize
for the most elaborate Law Day presenta-
tion (if there was such a prize). On May
9, the Rutland County Bar Association and
the Rutland Unit of the Vermont Superior
Court continued their long-standing tradi-
tion of presenting a “Law Day Mock Trial”
to Rutland County area 5th grade classes at
the Rutland County Courthouse. This year's
theme was based on the movie “Wicked".
The case was entitled “Elpheba Thropp v.
Galinda Upland”.

Judge Alexander Burke, presently sitting
in the Rutland Civil Division, presided over
the case featuring “Elpheba” played by At-
torney Phillisa Jones Prescott, “Galinda”
played by Rutland Deputy State’s Attorney
Daron Raleigh, “Fiyero” played by Attor-
ney Nik Houghton, “Dr. Dillamond” played
by Rutland County State’s Attorney lan Sul-
livan, “Professor McGonagall” played in
the morning performance by Judge Mary
Miles Teachout and in the afternoon per-
formance by Attorney Francesca Bove, and
"Boqg" played by Attorney Elijah LaChance.
Probate Judge Karl Anderson represented
the plaintiff and Attorney Toni Dutil repre-
sented the defendant. Judge Anderson
wrote the screenplay and State Court Ad-
ministrator Teri Corsones organized behind
the scenes and served as bailiff.

More than 100 students participated ei-

WHAT'S NEW

ther in-person or remotely at the morning
and afternoon performances. From the stu-
dents present in-person, jurors were ran-
domly selected to hear the case. While the
jurors deliberated in the jury room the oth-
er students had the chance to ask question
of the cast and crew in the courtroom.

Participating schools included Christ the
King School, Killington Elementary School,
Rutland Intermediate School, and Rutland
Town School.

Think About Next Year

Rutland County is setting the bar high
(pun intended) for others who might like
to organize a Law Day event, but we hope
their example will inspire others. And of
course, you (or your county bar) don’t need
to plan anything as elaborate as a mock tri-
al to aid in civic education. The VBA gets
requests every year for volunteer attorneys
and judges to participate in community
events, to judge mock trials, school civics
competitions, and all manner of events. If
you're looking for an opportunity to volun-
teer let us know. And Law Day comes ev-
ery year! As attorney Herbert Ogden, who
presented a Law Day program for sixth
graders at Clarendon Elementary School
this year said, “If you haven't done this be-
fore, give it a try. It made my day.”

Thanks to Teri Corsones for the pictures
of the Rutland event and her contributions
to this report.

Thanks also to Alfonso Villegas for the
picture of the Burlington event. &

One Year Later: An Update from the Vermont Judiciary
Committee on Artificial Intelligence and the Courts

Much has changed in the realm of arti-
ficial intelligence (Al) since my initial dis-
patch from the Vermont Judiciary Com-
mittee on Artificial Intelligence and the
Courts (VJCAIC) graced these pages a year
ago. If anyone hoped Al would go away or
at least let up on the gas a bit, alas, that
hope was for naught. The pedal has been
pushed well past the metal and is now all
the way through the floor, dragging along
the highway. Al tools have not so much in-
filtrated every corner of society as boister-
ously crashed into them, a la the Kool Aid

Man. As adoption has grown, so have tech-
nical capabilities—less than three years af-
ter ChatGPT debuted, consumer grade Al
models are writing PhD-level mathematics
proofs, while anyone with a few hundred
bucks can use Google Veo 3 to produce
disturbingly lifelike videos, complete with
sound, using only a text prompt. But even
as Al tools have grown more ubiquitous
and powerful, their reliability has come un-
der increasing scrutiny—as reported by the
New York Times in May, even as Al mod-
els have leveled up their reasoning and ro-

bustness, their rates of hallucination (a po-
lite euphemism for “making stuff up”) have
also crept upward.

As the tech advances and concerns have
grown, governments near and far have be-
gun taking measures to reign things in a
wee bit. First on the scene was the Euro-
pean Union, which passed its comprehen-
sive Al Act last August. Stateside, all but
six U.S. states have either adopted or pro-
posed Al laws and regulations in some
form." In a stark split-screen, as of mid-
June 2025, Congress is debating whether
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to take all that effort and throw it out the
window, with a proposed provision in the
2025 budget bill seeking to nullify and pre-
empt state-level Al regulation for the next
decade.?

The legal system is also busy grappling
with this brave new world. Practically every
week another story pops up about a hap-
less lawyer getting slapped with sanctions
for submitting papers riddled with hallu-
cinated caselaw. Al-focused lawsuits have
also proliferated, most prominently an ava-
lanche of IP claims. For a significant exam-
ple from early June, Disney and Universal
joined forces to file a blistering copyright
lawsuit against the Al company Midjourney,
in much the same way that Godzilla and
King Kong sometimes put aside their dif-
ferences to beat up Mechagodzilla.

Amidst all this Al fervor, the VJCAIC has
been an ocean of calm level-headedness,
diligently pursuing its mandate to evaluate
Al's impact on the Vermont courts and pro-
vide recommendations. On March 1, 2025,
after many months of good-natured dis-
cussions and spirited wonkery, the Com-
mittee delivered its First Annual Report.
The Report includes detailed recommen-
dations for the judiciary from four subcom-
mittees—Court Rules, Disciplinary Rules,
Court Operations, and Policy and Stan-
dards. Though their particulars differ, the
recommendations sing a similar tune: Al
presents many opportunities and challeng-
es for lawyers, judges, and court staff alike,
and demands ongoing education and mon-
itoring, but does not (yet) require the Ver-
mont courts to significantly change the way
they do business.

The Court Rules subcommittee conclud-
ed that any amendments to the rules are
unnecessary at this time. However, the sub-
committee noted that this may change—
the subcommittee flagged several rules
which potentially implicate Al, most promi-
nently in the rules of evidence, and noted
that the Federal Advisory Committee on
Evidence Rules is currently studying the is-

sue. The subcommittee also recommended
increased technology training for Vermont
legal professionals, potentially in the form
of a dedicated CLE credit.

The Disciplinary Rules subcommittee
likewise concluded that no changes are
necessary for the Rules of Professional
Conduct or the Code of Judicial Conduct.
The subcommittee emphasized that Al
hasn’t created the need for any new rules
per se, but rather offers a lot of novel ways
for attorneys and judges to run afoul of the
old ones. The subcommittee laid out sev-
eral Al-centric ethical considerations, such
as how an attorney’s duty of competence
may require her to educate herself about
Al’s risks and benefits, or how a judge's re-
sponsibility to decide precludes him from
delegating decision making to the chatbot
du jour.

The Court Operations subcommittee ad-
vised implementing a set of clear guide-
lines for court staff and judicial officers on
proper, acceptable Al usage. It also recom-
mended creating an Al Advisory Board to
act as the arbiter for proposed Al imple-
mentations in the judiciary. The subcom-
mittee also explored a variety of hypotheti-
cal ways the judiciary could use Al to im-
prove day-to-day operations, from public-
facing chatbots to internal document re-
view systems.

Finally, the Policy and Standard subcom-
mittee formulated a broad framework for
evaluating and implementing Al tools. The
subcommittee proposed draft technical
frameworks for evaluating Al reliability and
deploying Al systems, with an emphasis
on the unique considerations posed by Al
tools compared to legacy IT systems. Eth-
ics were also front of mind, with the sub-
committee spelling out a variety of ethical
considerations—ranging from environmen-
tal costs to inherent biases—which should
be considered when decisionmakers weigh
implementing Al tools. The need for edu-
cation was also emphasized, not merely for

lawyers and court staff but also the public,

WHAT'S NEW

including self-represented litigants.

Of course, this summary is only a broad
overview of the Report. If you're jonesing
to read the full thing, the complete Report
and accompanying appendices may be
found on the judiciary’s website, at https://
www.vermontjudiciary.org/about-vermont-
judiciary/boards-and-committees/artificial-
intelligence.

With its first deliverable in the rearview,
the VJCAIC is now switching gears from
recommendations to implementation. Top
of the to-do listis laying the groundwork for
the Al Advisory Board, which the Vermont
Supreme Court has already approved,® and
developing concrete guidelines and policy
documents. In the meantime, the Al indus-
try continues its rapid sprint toward an un-
certain future. Who knows...if the next year
of Al is as groundbreaking and transforma-
tive as this past year, we all may be reading
next year's summer issue of the Vermont
Bar Journal on a tropical beach while su-
per-genius Al lawyers and judges do all our
work for us. Or maybe we'll be bowing at
the giant metal feet of our Mechagodzilla
Al overlord. Only time will tell!

Carl "Ott” Lindstrom serves as the Ver-
mont Bar Association President’s designee
on the VJCAIC. Ott is a litigation associate
at Paul Frank + Collins PC. and a frequent
public speaker on issues at the intersection
of Al and the law.

' At the time of this writing, the Vermont leg-
islature has passed a bill targeting the use of Al
generated content in political advertising, which
is waiting for the governor's signature.

2 At the time of this writing, the Senate has
watered down the House proposal for a no-ex-
ceptions 10-year moratorium into a more mod-
est proposal of conditioning federal broadband
funding on states abandoning their attempts to
regulate Al.

3 A copy of the approved Charge and Desig-
nation may be found here. https://www.ver-
montjudiciary.org/sites/default/files/documents/
Al%20Advisory%20Board%20%28Draft%20
Charge%20and%20Designation%29%20%28fi-
nal%29.pdf. &

VBA Establishes In-House Counsel Section

The Board of Managers of the Vermont
Bar Association approved the creation of a
section for In-House Counsel at its meet-
ing on May 23 in Montpelier. The new Sec-
tion was proposed by Mary Bouchard, Esq.
of Vermont Gas Systems Inc.. The search is

on for the first chair or co-chairs of the Sec-
tion. Those with interest can contact Bob
Paolini: bpaolini@vtbar.org.

The Section will concern itself with all ar-
eas touching on the practice of law as in-
house or general counsel. An In-House

Counsel forum has been created on VBA
Connect, which can be accessed from the
VBA website. Anyone interested can reach
out there to ask questions or make sugges-
tions. &
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by Samara D. Anderson, Esq.

BE WELL

Being Active Outdoors is Good for
Our Brains and Overall Wellbeing

Personal Experience with the Healing
Qualities of Being Active Outdoors

As a child growing up on a farm in Min-
nesota, | gravitated towards the outdoors
and nature to spend as much of my free
time as possible. |loved learning about the
trees, plants, and animals that lived in the
forest and meadow behind our home as
well as adjacent to the Marsh Creek, which
flowed through the horse pasture. Many
animals either lived in close proximity to
us or passed through on their migration
paths. Looking back, | realize how lucky |
was to spend so much time playing in the
dirt, listening to the birds, and commun-
ing with nature. | still recall the morning
| brought a baby badger into the house to
show my mother, who was cooking in the
kitchen: sometimes my interactions with
nature weren't as welcome by my parents.
But nature was my happy place and, as a
very shy and introverted child, it was where
| felt the most myself.

As | grew older and became involved in
endeavors that took me away from nature,
| started to feel the threads holding me to
nature becoming frayed and thinner. | still
recall a sense of reunion with nature after |
graduated from college and went on a jour-
ney of self-discovery, as one does. Some
of my happiest memories were made when
| left Minnesota and moved to Colorado,
where | led horseback rides into the Rocky
Mountain National Park. | then moved to
Texas to teach outdoor environmental edu-
cation in the Pine Bush Preserve. Unknow-
ingly, when | allowed my internal naviga-
tion system to be activated, | followed my

curiosities and passions, and they always
led me back to being active in nature.

But, in my life, the pendulum likes to
swing between communing and immersing
myself in nature and being in a completely
sterile indoors or in an urban jungle. In my
mid-twenties | felt pressure from many forc-
es pushing me to get a “real job,” find se-
curity, settle down, and adult. So, | went to
law school in Vermont (whose natural beau-
ty and immediate access to nature around
every bend helped me survive that ex-
tremely stressful 3 %2 years as | earned both
a Juris Doctor and a Masters in the Studies
of Environmental Law) and kicked off my le-
gal professional path in New York. At the
time | didn't realize it, but looking back |
can see a clear correlation between my in-
creased levels of stress and anxiety and the
increasing amount of time that | spent in-
doors and in downtown areas. | was not ac-
cessing nature or the outdoors on a regular
basis. The more time | spent away from my
natural roots, the less | felt connected to
myself, others and nature, which meant the
more stressed | felt. And the height of this
really occurred when | practiced complex
commercial litigation in Manhattan. The
closest | could get to nature was running
around Central Park in the early mornings
before my long workdays began, which
was never enough to help lower my outra-
geous stress levels. | would literally have to
escape to my home in upstate New York on
the weekends to unplug from the concrete
jungle and reconnect to myself through na-
ture. There is strong research that walking
in an urban environment (without a lot of
nature exposure) versus walking in nature

Maine Case?
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Together, let’s win.
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BERMAN&
SIMMONS
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shows that those “who walked in nature
showed an improved mood state.”’

In early 2024 | experienced a multitude
of extreme life stressors that all culminat-
ed in experiencing burnout, where my
body essentially started to shut down be-
cause | was stuck in a chronic stress/sym-
pathetic nervous system reaction, never
fully returned to the calmer homeostasis
caused by the activation of the parasympa-
thetic nervous system. Ultimately, to heal
from being stuck in a chronic stress state,
| had to take time away from work and
an extremely full schedule of many amaz-
ing things and return to moving in nature.
Hiking, which is longer walks in nature on
trails or paths, became my medicine that
allowed me to heal my body, mind, and
nervous system and for me it took a doc-
tor’s prescription to stop doing so much in-
doors and do more of nothing outdoors.
But, why did this work?

Science behind being active outdoors:

I would like to start with the biophilia ef-
fect, which states that people have an urge
to affiliate with other forms of life and are
drawn to experiences in nature? in order to
increase their physical, mental, and emo-
tional wellbeing. There are multiple ben-
efits of just being in nature, which include:?

1.Reduced anxiety and stress through

soothing sounds, smells, and sights of
nature;

2.lmproved mental health by reducing

depression and anxiety, improving
overall mood, and enhancing cogni-
tive function;

3.Increased creativity, productivity, con-

centration, and problem-solving skills;
4.Faster healing and recovery.

| take inspiration from others who have
found incredible focus and productivity
through the disciplined practice of simply
walking outdoors. Stephen King takes a
long purposeful walk every single day be-
cause "it helps keep the engine running”
and he is one of the most prolific and suc-
cessful authors of our time, writing a book
every 3 months and publishing two to three
books a year for the last 10 years.* And
he is not the only author to do so. Charles
Dickens walked up to 20 miles a day and
stated his best ideas came to him while
he was moving.® Virginia Woolf used the
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rhythm of her footsteps to help her cre-
ate and clarify plotlines.® Thus, let us start
thinking about being active outdoors as
preparation to do (or unlock) our most fo-
cused and creative professional endeavors.

Why is being active outdoors (specifical-
ly in nature) so amazing to our brains and
overall wellbeing? When we engage in any
cardio activity, such as hiking, it increases
respiration and blood flow to all our major
organs, including our brain, and our brains
really enjoy receiving the extra blood flow
loaded with more oxygen and nutrients.
Brains operate at their optimum when the
body is in a state of being both active and
calm. The brain has very high metabolic de-
mands. The brain accounts for at least 20%
of the body’s overall energy consumption.’
Specifically, cardio activity increases blood
flow to the brain, especially the prefrontal
cortex — the part responsible for focus, de-
cision-making, and memory. lIt's like giving
your brain a software update every morn-
ing. But the real magic? Researchers at
Stanford found that walking can boost cre-
ative thinking by up to 60%.”® Walking can
literally promote both the growth and sur-
vival of brain cells, through the simulation
of brain-derived neurotrophic factor, to en-
hance many of our cognitive functions, such
as: (1) Improved memory, attention, and
problem-solving skills; (2) enhanced focus
and concentration; and (3) better decision-
making and reasoning abilities.” Outdoor
movement can also help create new brain
cells, especially in the hippocampus, which
is vital for memory."® Additionally, regular
movement outdoors helps to maintain your
brain’s overall volume and prevent the de-
terioration of brain tissue over time, poten-
tially reducing the risk of cognitive decline
and conditions like dementia.”" Being ac-
tive outdoors, including hiking, helps more
than just our brains and cognition. Hiking
is an amazing whole-body workout that
strengthens our muscles, bones, balance,
and our respiratory and cardiovascular sys-
tems."? It also has a few surprising benefits,
such as counteracting the effects of weight-
promoting genes, tames a sweet tooth, re-
duces the risk of developing breast cancer,
eases joint pain, and boosts immune func-
tion.”® Thus, if you want assist your brain
in operating at its peak and improve your
overall wellbeing, you need to get outside,
into a natural setting, and move - simple
and extremely effective!

Also, as | have been teaching in my
chronic stress and burnout mindfulness
trainings, movement has two extremely
powerful healing qualities: (1) it completes
the stress cycle, telling our minds that we
are safe and can shift into our parasym-
pathetic nervous systems; and (2) it re-
leases many “feel-good” neurotransmit-
ters like endorphins, serotonin, and dopa-
mine, which have many benefits, including

improving our overall mood, reducing the
feelings of being stressed, and promote a
sense of well-being.™

The critical key to receiving these heal-

ing benefits when being active in nature is
that you are mindful, which means you are
(1) choosing what you put your attention
on; (2) you are placing your awareness on
the present moment as it unfolds around
you; and (3) you are curious about the small
wonders unfolding all around you, instead
of judging your experiences. In a new psy-
chological study, this type of conscious mo-
ment in nature is called an “awe walk.”'®
“Awe is partly about focusing on the world
outside of your head...and rediscovering
that it is filled with marvelous things that
are not you.”' Feeling a sense of awe im-
proves feelings of happiness and can in-
crease your overall mood, as well as less-
en negative emotions and decrease the
overall amount of stress hormones in the
body, which lead to body-wide inflamma-
tion."” Being active outdoors can also help
increase your Vitamin D levels, “which are
important for your bones, blood cells, and
immune system.”'® Additionally, when we
listen to birds singing in nature it stimulates
our relaxation response because birds do
not sing when there is a predator nearby.
And our survival brains know this, so when
we hear a bird singing it enables us to feel
safe, which is very calming to our nervous
systems and lowers our levels of stress hor-
mones. There is a reason why so many peo-
ple feel a pull to being active in nature: we
feel more positive and happier during and
after these experiences. And only five min-
utes can be enough to increase your ex-
ecutive functioning, processing speed and
working memory.™

Another tremendous way to increase the

benefits of hiking is if you do it with anoth-
er being, either human or animal (dogs or
horses count). Adding another being into
the equation has many advantages that
magnify the previously mentioned wellness
benefits, including:

e Enhanced feelings of safety, which
will allow your nervous system to feel
calmer and more safe;

¢ Another person or animal will increase
your awareness of your surroundings,
as you have additional eyes and years
to spot both potential hazards, but
also moments of awe;

¢ Improved relational health as you en-
hance your social connections and
build bonds through shared experi-
ences and memories; and

® You magnify the mindfulness benefits
of shifting into the parasympathetic,
rest/digest/heal state through the gen-
eration of oxytocin, which has many
benefits, including: (1) reduces anxiety
and stress; (2)is anti-inflammatory and
antioxidant effects as it reduces the
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levels of stress hormones, including
cortisol; (3) fosters social bonding; (4)
increases feelings of happiness, con-
tentment and connection; and (5) pro-
motes overall feelings of wellbeing.

Essentially, if you go into nature and are
present, you will start to not only see the
magic of the natural world all around you,
this awareness will increase your overall
state of wellbeing.

Access to Nature

If you live in Vermont, most of us are
only a stone’s throw away from hiking up a
mountain at any given location. We are the
Green Mountain State, with the Long Trail
running through the spine of these moun-
tains. As a testament to Vermont's passion
for hiking, it created the Long Trail, which is
the oldest long-distance hiking trail in the
United States and was conceived and built
by the Green Mountain Club (GMC) from
1910 until 1930. Yes, it predates the Ap-
palachian Trail, which was inspired by the
Long Trail and the Appalachian Trail actu-
ally uses a portion of the Long Trail from
Massachusetts until it heads West into New
Hampshire after crossing over Killington
mountain. The total distance of this “foot-
path in the wilderness” is 272 miles from
the border of Massachusetts to the Cana-
dian border and truly explores Vermont's
natural ecological beauty. But you don't
need to do anything as intense as back-
packing this long-distance footpath. Just
find a natural setting close to you, it can
even be a country road, and walk there.
And as long as you are not on a paved sur-
face, your walk on a path is considered hik-
ing. Your body, mind, and nervous system
will thank you.

Here are some additional simple ways to
incorporate the healing effects of nature
into your life:?°

1. Make an effort to spend regular time
in natural settings. This includes walk-
ing in parks, hiking, planting a garden
or sitting under a tree;

2.Bring nature indoors through plants,
flowers, and natural materials in your
home and workspace.

3.Seek natural views in your workspace
or living area, even slight glimpses of
nature through your windows;

4. Practice nature-inspired activities, such
as gardening, birdwatching, or nature
photography; or

5. Support conservation efforts that pro-
tect and preserve natural environ-
ments.

| leave you with a list of the hikes | am
leading through the Green Mountain Club
in July and August with more to be posted
into fall. The fall is my absolutely favorite

time to be active in nature when there are
less bugs, rain, heat, and humidity. Please
contact me (anderson_samara@yahoo.
com) to be included in any of these hikes,
which are free and open to the public or
GMC members.

1. Saturday, July 26 — Hike Jerusalem Trail
to the Long Trail South up to Mt. Ellen.
This is a strenuous hike with 2,881 feet
of elevational gain over 8 miles. Dog-
friendly and limited to six hikers.

2.Friday, August 15 — Hike up Cooley-
Glen Trail to the Long Trail to grab
some Presidential Peaks (heading both
North and South) and return on Emily
Proctor Trail. This is another strenuous
hike with over 4,000 feet of elevational
gain over 14 miles. Dog-friendly and
limited to six hikers.

Samara Anderson is an attorney and the
co-chair of the VBA's Attorney Well-Being
Section.
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by Meg York, Esq.

Family Security for LGBTQ+ Vermonters:
The New Confirmatory Adoption Law

This legislative session, Vermont sent
a clear message to its LGBTQ+ families:
we've got your back. Beginning July 1,
2025, Vermont families formed through
assisted reproduction, as many LGBTQ+
families are, can access a new, streamlined
path legal security — confirmatory adop-
tion.! As practitioners, we must understand
this change in the law, why it is important,
and how it can benefit Vermonters.

All children in Vermont need and de-
serve legal family security. Legal recogni-
tion of parent-child relationships is essen-
tial to ensuring protections, rights, and re-
sponsibilities related to education, health,
social security benefits, custody, perma-
nency, and more. Children born of assisted
reproduction may not share a genetic con-
nection with one or both of their parents,
which makes securing a legal relationship
even more critical.?

Currently, when a child is born of assist-
ed reproduction, the intended parents who
consent to assisted reproduction are le-
gal parents under Vermont law.? Even still,
many of these families choose to pursue a
court order, such as an adoption, to pro-
vide greater legal security. The U.S. Su-
preme Court has been clear that the Full
Faith and Credit Clause* applies unequivo-
cally to judgments in sister states, but it ap-
plies with less force to their statutory laws.5
Adoption orders are embodied in a judg-
ment, which is entitled to the most exact-
ing form of full faith and credit and must be
respected in other states.®

Recognizing the power of court judg-
ments and the need to protect diverse fam-
ilies, Vermont was among the first states
in the nation to pass comprehensive par-
entage reform in 2018.7 The Vermont Par-
entage Act ensures that all Vermont chil-
dren have access to legal parent-child re-
lationships, regardless of the circumstanc-
es of their birth, or the marital status, gen-
der identity, or sexual orientation of their
parents.® The Act created a new Title 15C
to be inclusive of all families, including ex-
panding Voluntary Acknowledgment of
Parentage (VAP) options for same-sex cou-
ples,” providing equality for families with
de facto parents,® and recognizing that
some children have more than two par-
ents.” It protects children born though as-
sisted reproduction’? and surrogacy.” Un-
der the Vermont Parentage Act, a person
may establish a legal parent-child relation-
ship by giving birth, adopting, acknowl-
edging parentage through a VAP, adjudi-

cation, presumption, de facto parentage,
genetic parentage, assisted reproduction,
and by gestational carrier agreement.’

Although the Vermont Parentage Act
provided critical updates to legal parent-
child relationship recognition, it left Ver-
mont adoption law untouched. Steppar-
ent, second parent, and co-parent/partner
adoption have been long-standing meth-
ods for securing parentage and have been
available to LGBTQ+ parents in Vermont
since at least 1993."> However, because the
stepparent/partner adoption process relies
on establishing rather than confirming le-
gal parentage,’ its requirements make lit-
tle sense when a person is adopting their
own child. For example, a family formed
through assisted reproduction would
still need to provide an evaluation (home
study) by a court-appointed qualified eval-
uator who may charge a fee,"” a criminal re-
cord check of the petitioner, including an
FBI national criminal history record check
accompanied by a set of the petitioner’s
fingerprints and a fee,'® and more. As a re-
sult, vulnerable families that desperately
need this protection are either delayed in
obtaining it or deterred from pursuing it al-
together. Not only so, but this complicated
and expensive process commits valuable
court resources unnecessarily.

The new legislation, which is codified in
Title 15A," streamlines adoption for non-
genetic parents by removing costly, bur-
densome barriers to confirming exist-
ing parent-child relationships. Under Ver-
mont’s new confirmatory adoption law, if
a parent by assisted reproduction seeks
to confirm their parent-child relationship
through adoption, they do not have to
complete an invasive home study or file a
motion requesting a waiver of this require-
ment.? They do not have to endure record
checks, attend a hearing, or demonstrate a
minimum residency period.?' However, for
good cause, a court can still require any of
these for the purposes of evaluating and
granting a petition for confirmatory adop-
tion, maintaining a judge’s discretion to en-
sure adoption is in the child’s best inter-
ests.??

While confirmatory adoption is an impor-
tant option for all families created through
assisted reproduction, it is especially im-
portant for LGBTQ+ families who are fac-
ing an increasingly hostile legal and cultural
environment throughout the United States.
Recently, courts in Oklahoma and Idaho
stripped children of their non-birth LG-

BTQ+ parent, even though the parents had
been married when the child was born.=
For the wellbeing of all children and fami-
lies, it is critical that LGBTQ+ parents have
accessible paths to legal security to ensure
their families are recognized and protected
no matter where they travel.

Vermont’s new confirmatory adoption
law means that families formed through
assisted reproduction, including LGBTQ+
families, can access vital legal protections.
Families are treated with dignity and re-
spect as they are confirming what they
know to be true and what Vermont rec-
ognizes by law - they are parents. By ob-
taining an adoption decree, families will re-
ceive a judgment easily recognizable and
respected in all jurisdictions.

Love makes a family, but the law pro-
vides security. Confirmatory adoption is an
important step toward ensuring that LG-
BTQ+ families in Vermont can obtain legal
security and protection through a validat-
ing and efficient process.

Meg York (she/her) is a Vermont attorney
currently serving as Director of LGBTQ+
Family Law and Policy, Senior Policy Coun-
sel for Family Equality, a national nonprofit.
Prior to joining Family Equality, Meg was a
professor of law and served as lead attor-
ney for Vermont Law School’s Family Law
Project in the South Royalton Legal Clinic,
focusing on LGBTQ+ family matters. Meg
has also worked in private practice and as a
contract juvenile attorney for the Vermont
Defender General. She lives in Montpelier
with her wife and three children.

T H. 98 (Act 31), 2025-2026 Leg. Sess. (Vt.
2025).

2 See Relationships at Risk: Why We Need to
Update State Parentage Laws to Protect Chil-
dren and Families, Movement Advancement
Project 1 (June 2023) https://www.mapresearch.
org/2023-parentage-report.

3 15C V.S.A. § 703.

4 U.S. Const., Art. IV, § 1.

5 See Baker v. General Motors Corp., 522 U.S.
222, 232 (1998) (noting “the credit owed to laws
(legislative measures and common law) and to
judgments” differs, with the obligation being
“exacting” as to judgments).

¢ See, e.g., VL. v. E.L., 577 U.S. 464 (2016) (re-
quiring Alabama courts to give full faith and
credit to second parent adoption granted to les-
bian couple in Georgia); Finstuen v. Crutcher,
496 F3d 1139, 1151 (10th Cir. 2007) (invalidat-
ing state constitutional amendment that barred
recognition of final adoption orders from other
states by same-sex couples because it violates
the Full Faith and Credit Clause); Russel v. Brid-
gens, 647 N.W.3d 56, 58-60 (Neb. 2002) (not-
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ing that courts must give full faith and credit to
a Pennsylvania same-sex co-parent adoption un-
less the challenging party can prove the court
lacked subject matter jurisdiction).

7 Enacted in May of 2018 (H. 562), Vermont
was the second state in the nation to enact com-
prehensive parentage updates, second only to
Washington state (S.B. 6037), which enacted its
updates in March of 2018.

8 See 15C V.S.A. § 101 et seq.

? 15C V.S.A. §§ 301-312.

© 15C V.S.A. §§ 501-502.

" 15C V.S.A. § 206(b).

2 15C V.S.A. §§ 701-709.
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* 15C V.S.A. § 201.

"> Inre B.L.V.B., 160 Vt. 368, 628 A.2d 1271 (Vt.
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e Compare 15A V.S.A. § 1-101(23) (defining
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a parent of the child”) with 15C V.S.A. § 703 ("A
person who consents... to assisted reproduction
by another person with the intent to be a parent
of a child conceived by the assisted reproduc-
tion is a parent of the child”).

7 15A V.S.A. §§ 3-305(6)m 2-201(c) (a petition-
er may request a waiver of this requirement. In
some counties, judges have accepted letters in

lieu of the home study).

8 15AV.S.A. § 1-113.

7 15AV.S.A. § 1-114.

20 15A V.S.A. § 1-114(f).

21 [d.

2 Id.

2 Wilson v. Williams, FD-2021-3681 (Okla. 7t
Dist. Feb 13, 2023), Gatsby v. Gatsby, 495 P.3d
996 (Idaho 2021). &

CROSSWORD PUZZLE
by Kevin Lumpkin, Esg.

Kevin is back with a new crossword puzzle for summer!

For those familiar with the New York Times crossword

puzzles, this is about the Wednesday level of difficulty.
Thanks to Laura Welcome for test solving.

Kevin is a litigation partner at Sheehy Furlong & Behm
in Burlington. In his spare time, he enjoys
puzzles and trivia of all kinds.

Here's the solution to the “Connections” puzzle that
appeared in the previous issue of the VBJ:
Purple Category: Richardson, Kennedy, Novotny, Fletcher

(past VBA Presidents)

Blue Category: Atwood, Cohen, Cooper, Roberts

(Last names of characters on The O.C.)
Green Category: Ginsburg, O’Connor, Scalia, Souter
(former SCOTUS justices)

Yellow Category: Chandler, Rachel, Joey, Ross

(Friends Characters)

Across 36. Traditional path to becoming
1. Quick drink an attorney visually
5. Inquires represented in this puzzle
9. Exhausts 39. American equivalent to kgs
13. Very 42. Late night Jay
14. Something to do on Church 43. "Daaayum”

Street 47. Its scientific name is Athene
15. Get back to an outline after noctua

a question at oral argument,
say

50. Drab or dry
51. Red Sox manager Alex

16. Recurring musical theme 52. Pretenders
18. Furniture assembly 55. Ghosts airer
instructions, say 56. University of New Mexico
19. C2H6 team
20. Talking Heads frontman David 58. Tell on
or Gravel & Shea litigator 60. Hello

Matthew

61. Its largest product is the 9RX

21. Like 830 tractor

22. "C'mon” 64. Leers at

25. Apt name for the child of a 65. Phys. partner
tech lawyer? 66. "Darn!”

27. His & 67. Dermatologist’s concern
29. Need for a classic martini 68. Salves
31. They may be found on 69. A British idiot
luggage
34. Group that inspired the Down
A*Teens 1. Aday on Mars
35. Dylan or Marley 2. Transported, say

3. Question one might ask at
MOMA

4. Dark aesthetic

5. How a choir might sing

6. Small Jewish town

7. __ pond

8. Abbreviation on a sunscreen
bottle

9. A staff sgt. might give one

10. Thoroughfare in Alphabet
City

11. Name for 14 holy men as of
May 8, 2025

12. Ave. crossers

15. “Gangnam Style"” rapper

17. Spanish for bad

20. Owie

21.__ tuna

23. Nickname for manatees

24. German equivalent of 39-
Down

26. Airport code for NY's capital

28. ___ y pimienta

30. Chemical formula for lye

. Audacity
. Nielsen rating period
. Bassinet brand that costs

$1,695

. Subject of CIA experiments
. American equivalent of 24-

Down

. Life lessons?
. Ambles
. Word that George W. Bush

famously mispronounced

. Saskatchewan neighbor
. Ty counterpart

. Fire or Galaxy

. Causing death

. Tirades

. Norm: Abbr.

. Yiddish laments

. U. of Md. player
.What'sup, __?

.___ Corps

. Signature song from A Chorus

Line

. Ballpark fig.
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www.vtbar.org

THEVERMONT BAR JOURNAL ¢ SUMMER 2025

27



by J. Michael McGuinness, Esq.

The New National Law Enforcement
Use of Force Standard

Law enforcement use of force continues
to be one of the most controversial public
interest topics throughout America. A se-
rious injury or death from police force usu-
ally stirs immediate litigation. Many po-
lice force incidents invoke a complex body
of overlapping liability and defense prin-
ciples. Police force disputes are typically
decided based upon layers of federal and
state constitutional standards, qualified im-
munity, state statutory provisions, common
law standards and a vast array of defenses.

In Barnes v. Felix, 145 S.Ct. 1353 (May
15, 2025), the Supreme Court material-
ly modified and clarified the applicable
Fourth Amendment standard for analyzing
law enforcement use of force disputes. In
a rare unanimous opinion authored by Jus-
tice Kagan, the Court affirmed key hold-
ings from its use of force jurisprudence and
overruled use of the “moment of threat”
principle which limited the review of the
force to the precise moment when the of-
ficer perceived the apparent threat. The
Court reaffirmed and clarified its totality
of circumstances test for use of force adju-
dication. The Court framed the issue and
stated the conclusion as follows:

The question here is whether that
framework [moment of threat princi-
ple] permits courts, in evaluating a po-
lice shooting (or other use of force), to
apply the so-called moment-of-threat
rule used in the courts below. Under
that rule, a court looks only to the cir-
cumstances existing at the precise
time an officer perceived the threat in-
ducing him to shoot. Today, we reject
that approach as improperly narrowing
the requisite Fourth Amendment anal-
ysis. To assess whether an officer acted
reasonably in using force, a court must
consider all the relevant circumstanc-
es, including facts and events leading
up to the climactic moment.

The centerpiece of the Court’s decision
provides that courts must analyze police
use of force based on the “totality of the
circumstances” as opposed to narrowly
limiting the analysis to the precise moment
of the threat. This article reviews the pre-
vailing federal constitutional standards un-
der Barnes and its antecedents, summariz-
es some basic use of force principles and
outlines statutory principles of Vermont use
of force law.

The Lower Courts Applied the
Moment of Threat Principle

The plaintiff filed a constitutional tort
action in a Texas state court alleging that
Constable Felix violated a motorist's
Fourth Amendment rights by allegedly us-
ing excessive force against him during a
traffic stop. Following removal, the Dis-
trict Court granted summary judgment in
favor of defendants based on the moment
of force principle. 532 ESupp.3d 463; 2022
WL 5239297.

On appeal, the Fifth Circuit affirmed and
explained that the moment of threat rule
only requires an inquiry as to whether an
officer was “in danger at the moment of
the threat that resulted in [his] use of dead-
ly force.” Under the moment of force rule,
the Court stated that the inquiry is con-
fined to whether the officer was “in danger
at the moment of the threat that resulted in
[his] use of deadly force.” 91 F.4t 393, 397
(5* Cir. 2024). Under the moment of threat
principle, any prior events “leading up to
the shooting,” including actions the officer
took, were simply “not relevant.”

Several circuit courts including the Sec-
ond, Fourth, Fifth and Eighth Circuits had
been employing the much narrower mo-
ment of threat principle. Certiorari was
granted to resolve the conflict. The Su-
preme Court vacated the judgment and
remanded for further proceedings. The
Court held that the moment of threat prin-
ciple inappropriately “constricts the prop-
er inquiry into the ‘totality of the circum-
stances.””

The Core Facts of Barnes

Felix was patrolling a highway near
Houston and received radio communica-
tion concerning an automobile with out-
standing toll violations. Felix spotted and
stopped the car. Felix asked Barnes for his
license and proof of insurance. Barnes re-
plied that he did not have his license with
him, and that the car was a rental in his girl-
friend’s name. Barnes began to rummage
through papers in the car, causing Felix
to tell him several times to stop “digging
around.” Felix also commented that he
smelled marijuana and asked if there was
anything in the car he should know about.
Barnes responded that he might have some
identification in the trunk. Felix told him to
open the trunk from his seat. Barnes did
so, while also turning off the ignition. All of

this happened in less than two minutes, as
demonstrated by the dashcam recording of
the incident.

Felix instructed Barnes to get out of the
car. Barnes opened the door but did not
exit; instead, he turned the ignition back
on. Felix twice shouted to Barnes: “Don't
f...g move.” Felix unholstered his gun
and, as Barnes moved the car forward, Fe-
lix jumped onto the car’s doorsill. The sud-
den movement of the car and its immedi-
ate proximity to Felix caused him to be-
lieve that he was in imminent danger. Con-
sequently, Felix fired two quick shots in de-
fense, fatally wounding Barnes.

The Barnes' Analysis

The Court recited many basic principles
of use of force law. The “touchstone of the
Fourth Amendment is reasonableness ... as
measured in objective terms.” The Court
reasoned as follows:

That inquiry into the reasonableness
of police force requires analyzing the
“totality of the circumstances.” There
is no "easy-to-apply legal test” or “on/
off switch” in this context. Rather, the
Fourth Amendment requires, as we
once put it, that a court “slosh [its] way
through” a “factbound morass.” Or
said more prosaically, deciding wheth-
er a use of force was objectively rea-
sonable demands “careful attention
to the facts and circumstances” relat-
ing to the incident, as then known to
the officer. For example, the “sever-
ity of the crime” prompting the stop
can carry weight in the analysis. So too
can actions the officer took during the
stop, such as giving warnings or oth-
erwise trying to control the encoun-
ter. And the stopped person’s conduct
is always relevant because it indicates
the nature and level of the threat he
poses, either to the officer or to oth-
ers. [Omitting numerous citations]

Most notable here, the “totality of
the circumstances” inquiry into a use
of force has no time limit. Of course,
the situation at the precise time of the
shooting will often be what matters
most; it is, after all, the officer’s choice
in that moment that is under review.
But earlier facts and circumstances
may bear on how a reasonable officer
would have understood and respond-
ed to later ones.... Prior events may
show, for example, why a reasonable
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officer would have perceived the oth-
erwise ambiguous conduct of a sus-
pect as threatening. Or instead, they
may show why such an officer would
have perceived the same conduct as
innocuous. The history of the interac-
tion, as well as other past circumstanc-
es known to the officer, thus may in-
form the reasonableness of the use of
force. [Omitting numerous citations]
The Court declined to address anoth-
er theory advanced regarding whether or
how an officer's own “creation of a danger-
ous situation” factors into the reasonable-
ness analysis. The question presented to
the Court “was one of timing alone: wheth-
er to look only at the encounter’s final two
seconds, or also to consider earlier events
serving to put those seconds in context.”
Justice Kavanaugh authored a concur-
ring opinion, joined by Justices Thomas,
Alito, and Barrett. The concurrence was
devoted exclusively to strongly emphasiz-
ing the multiple and often extensive dan-
gers of vehicular traffic stops to police of-
ficers. The Court has long stressed this cru-
cial point in evaluating disputes arising
from traffic stops.

Other General Use of Force Principles

Many authorities have observed that
there are “special rules” for analyzing law
enforcement officer conduct, especially in
use of force cases. The reasonableness of
force decisions are predicated upon what
the officer on the scene reasonably per-
ceived. E.g., Graham v. Connor, 490 U.S.
386, 395 (1989), which explained “[t]he
reasonableness’ of a particular use of force
must be judged from the perspective of
a reasonable officer on the scene, rather
than with the 20/20 vision of hindsight.”

In Coll v. Johnson, 161 Vt. 163, 636 A.2d
336 (1993), the Vermont Supreme Court
addressed a use of force case and reversed
a directed verdict for the defendants. The
Court applied the Graham v. Connor objec-
tive reasonable standard. 636 A.2d at 338-
339. See Sanborn v. Jennings, 2013 WL
4040391 (D.Vt. 2013) (applying Coll use of
force standard predicated on the Graham
standard)

In Saucier v. Katz, 533 U.S. 194, 205
(2001), the Court reaffirmed the doctrine of
mistaken beliefs as an insulating defense.
As Saucier explained:

[Plolice officers are often forced to
make split-second judgments - - in
circumstances that are tense, uncer-
tain, and rapidly evolving - - about the
amount of force that is necessary in a
particular situation, the reasonable-
ness of the officer's belief as to the
appropriate level of force should be
judged from that on-scene perspec-
tive. We set out a test that cautioned
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against the “20/20 vision of hindsight:

in favor of deference to the judgment

of reasonable officers on the scene.

If an officer reasonably but mistak-
enly believed that a suspect was likely
to fight back, for instance, the officer
would be justified in using more force
than in fact was needed.”

The evaluation of use of force decisions
involves an objective standard. Scott v.
Harris, 550 U.S. 372, 381 (2007) (“The
question we need to answer is whether
Scott’s actions were objectively reason-
able.”) In Estate of Parker v. Mississippi
Dept. Safety, 2025 WL 1603809 (5" Cir,;
June 6, 2025), the Fifth Circuit, following
Barnes, explained:

To assess whether the force used
was reasonable, we apply the factors
outlined by the Supreme Court in Gra-
ham v. Connor: (1) “the severity of the
crime at issue,” (2) “"whether the sus-
pect poses an immediate threat to the
safety of the officers or others,” and
(3) “whether he is actively resisting ar-
rest or attempting to evade arrest by
flight.” This analysis considers factors
such as the time officers had to make
decisions, whether the force used is
“measured and ascending” in accor-
dance with the suspect's aggression,
whether the suspect signaled that he
was armed, and whether he moved to-
ward or away from law enforcement.”

In Benton v. Layton, 2025 WL 1560371
(4th Cir.; June 3, 2025), the Fourth Circuit,
applying Barnes, explained:

The inquiry under the constitutional
prong is “based on the totality of the
circumstances.” Aleman, 80 F4th at
285 (citation omitted). “[A] court can-
not ... ‘narrow’ the totality-of-the-cir-
cumstances inquiry, to focus on only
a single moment. It must look too, in
this and all excessive force cases, at
any relevant events coming before.”
Barnes v. Felix, 145 S. Ct. 1353, 1360
(2025).

In Teetz v. Stepien, 2025 WL 172 (10%
Cir.; June 23, 2025), the Tenth Circuit ad-
dressed a use of force case and applied the
Barnes totality of circumstances test. The
Court observed that the totality of circum-
stances analysis “has no time limits.” Id.,
citing Barnes, 145 S. Ct. at 1357-59.

A central issue in an alleged excessive
force dispute is typically whether an objec-
tively reasonable officer could have reason-
ably believed that the force employed was
appropriate under the circumstances. In
Hunter v. Bryant, 502 U.S. 224, 227 (1991),
the Court adopted the “could have be-
lieved” standard, which absolves the offi-
cer of liability, if a reasonable officer could
have believed [the conduct in issue] to be
lawful ... "

The principle of apparent danger is ap-
plicable in many use of force disputes. If
there is apparent danger and an implied
threat to the officer or to any citizens, a law
enforcement officer is required to stop the
threat to the officer or citizen. In Davis v.
Freels, 583 F.2d 337, 341 (7th Cir. 1978), a
leading police shooting case, the Seventh
Circuit explained:

It is not necessary that the danger

which gave rise to the belief actually

existed; it is sufficient that the person
resorting to self-defense at the time in-
volved reasonably believed in the exis-
tence of such a danger, and such rea-
sonable belief is sufficient even where
it is mistaken.

The Vermont Statutory
Use of Force Law

In 2021, following the tragic death of
George Floyd, Vermont enacted statuto-
ry use of force standards. These Vermont
principles appear more restrictive of offi-
cers’ rights than the prevailing federal con-
stitutional standards. The Vermont force
statute does not codify defenses. Sub-
section 2368(b)(1) below foreshadowed
Barnes’ totality of the circumstances test.
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Use of Force Standard
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20 V.S.A. 2368(b) provides in pertinent
part:

(1) Whether the decision by a law
enforcement officer to use force was
objectively reasonable shall be eval-
uated from the perspective of a rea-
sonable officer in the same situation,
based on the totality of the circum-
stances. A law enforcement officer’s
failure to use feasible and reasonable
alternatives to force shall be a consid-
eration for whether its use was objec-
tively reasonable. (emphasis added)

(2) A law enforcement officer shall
use only the force objectively reason-
able, necessary, and proportional to
effect an arrest, to prevent escape, or
to overcome resistance of a person the
officer has reasonable cause to believe
has committed a crime or to achieve
any other lawful law enforcement ob-
jective.

(5) When a law enforcement officer
knows that a subject’s conduct is the
result of a medical condition, mental
impairment, developmental disabil-
ity, physical limitation, language bar-
rier, drug or alcohol impairment, or
other factor beyond the subject’s con-
trol, the officer shall take that informa-
tion into account in determining the
amount of force appropriate to use on
the subject, if any.

(7) A law enforcement officer has a
duty to intervene when the officer ob-
serves another officer using a choke-
hold on a person.

20 V.S.A. 2368( c ) provides additional
standards for the use of deadly force:

(1) A law enforcement officer is justi-
fied in using deadly force upon anoth-
er person only when, based on the to-
tality of the circumstances, such force
is objectively reasonable and neces-
sary to:

(A) defend against an imminent
threat of death or serious bodily injury
to the officer or to another person; or
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(B) apprehend a fleeing person for
any felony that threatened or result-
ed in death or serious bodily injury if
the officer reasonably believes that
the person will cause death or serious
bodily injury to another unless immedi-
ately apprehended.

(2) The use of deadly force is neces-
sary when, given the totality of the cir-
cumstances, an objectively reasonable
law enforcement officer in the same
situation would conclude that there
was no reasonable alternative to the
use of deadly force that would prevent
death or serious bodily injury to the of-
ficer or to another person.

(3) A law enforcement officer shall
cease the use of deadly force as soon
as the subject is under the officer’s
control or no longer poses an immi-
nent threat of death or serious bodily
injury to the officer or to another per-
son.

(4) A law enforcement officer shall
not use deadly force against a per-
son based on the danger that person
poses to himself or herself if an objec-
tively reasonable officer would believe
the person does not pose an imminent
threat of death or serious bodily inju-
ry to the law enforcement officer or to
another person.

(5) When feasible, a law enforce-
ment officer shall, prior to the use of
force, make reasonable efforts to iden-
tify himself or herself as a law enforce-
ment officer and to warn that deadly
force may be used.

(6) A law enforcement officer shall
not use a chokehold on a person un-
less deadly force is justified pursuant
to subdivisions (1)--(4) of this subsec-
tion.

There is but a single published case cit-
ing 20 V.S.A. 2368, In Re Grismore, 329
A.3d 199, 2024 VT 70 (2024), which did
not interpret the substantive use of force
standard. There are a number of Vermont

federal cases reviewing use of force claims.
In Barrett v. Village of Swanton, 2025 WL
147764979 (D.Vt.; May 25, 2025), Chief
Judge Reiss addressed an alleged exces-
sive force case and granted and denied
summary judgment in part. Barrett is an
overall instructive opinion addressing many
police related claims and issues including
qualified immunity, Vermont state qualified
immunity and some other state law claims.
See Macleod v. Town of Brattleboro, 2012
WL 1928656 (D.Vt. 2012) (granting sum-
mary judgment on federal claims); Meli
v. City of Burlington, 585 F. Supp. 3d 615
(D.Vt. 2022) (extensive use of force analy-
sis; summary judgment denied); Jok v. City
of Burlington, 2022 WL444361 (D.Vt. 2022)
(summary judgment granted and denied in
part).

Conclusion

The Supreme Court in Barnes has pro-
vided a clear opinion clarifying the ultimate
use of force test. Barnes appears to be a re-
turn to fundamental use of force principles
from Graham and its antecedents. Barnes
reaffirmed the traditional interpretation of
the totality of circumstances test includ-
ing clarifying the full context and complete
timeline of the use of force dispute and all
of the events leading up to it. The instan-
taneous moment of threat test has been
replaced by a much broader totality of cir-
cumstances rest.

Barnes eliminates the confusion from the
moment of threat rule and the very narrow
approach of that principle. The Barnes to-
tality of the circumstances framework will
result in the admission of more evidence to
explore the full sequence of events leading
up to the force employed.

Barnes is a balanced decision that does
not tilt the use of force equation either way.
By mandating consideration of all of the cir-
cumstances and the complete timeline of
pre-force events, it allows more evidence
for analysis. The Court has therefore pro-
vided Vermonters and its police community
with enhanced methodology to adjudicate
police force disputes by enabling consider-
ation of the whole story that prompted the
force used. Barnes promotes justice and
the rule of law, at a time when more of both
are needed.

For more than forty years, Mike McGuin-
ness has practiced mostly law enforcement
liability and civil rights litigation from his of-
fices in Elizabethtown, North Carolina. He
has widely published and taught civil rights
and police liability law. He very much en-
joys Vermont and visits whenever he can.
jmichael@mcguinnesslaw.com. &
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by Charlotte Dennett, Esq.

Vermont Neets the Niloment:
Personal Reflections on the Lawyers March

David Silver, a criminal defense attorney
from Bennington, stood on the lawn of the
Unitarian Church in Burlington under a can-
opy of speakers and addressed a crowd
of 700 people, some 300 of them lawyers.
Bespectacled, silver-haired and dressed in
a suit and tie, he cut a respectable figure.
He spoke with passion, but he wanted to
assure the crowd that this was not a par-
tisan event, neither Democrat nor Repub-
lican, conservative or progressive. Rather,
this was “a coming together of Americans
and lawyers and members of our commu-
nity who care deeply about defending the
constitution, due process of law, and the
rule of law.”

His listeners, many huddled under um-
brellas, cheered loudly. Their signs got
right to the point. Among them: “Hands
off judges,” “Free Speech is not a Deport-
able Offense,” “Save our Systems,” and
“Fascism is Unconstitutional.” My favorite:
“Things have to be really bad if lawyers are
marching.” The event, The Lawyers March
for the Rule of Law, had the full support
of the Vermont Bar Association, featured
Vermont Attorney General Charity Clark
(who has sued the Trump administration 12
times for violating federal law) and includ-

ed corporate, environmental, civil liberties,
immigration, and government lawyers.

Silver was one of the main organizers of
the Lawyers March, which took place on
May 3 and exceeded all expectations in
size and content. Other hard-working or-
ganizers included Ron Fox, Craig Jarvis,
Mark Kolter, P. Scott McGee, Tom Nuovo,
Mary Beth Nuovo, Herb Ogden, Tony Ro-
isman, Richard Rubin, Brian Sawyer, Mary
Welford, Amelia Silver, Natalie Silver, and
Leslie Black.

Silver described in his speech how the
idea for the March came about. “Like
many of you if not all of you, I'd wake up
every morning to the news and there was
a new outrage every day. “Then, in a mo-
ment of levity he added, "I started this
speech five days ago and it's already dat-
ed!” More cheers and some nervous laugh-
ter. He turned serious. “| was filled with
outrage, despair and fear,” he continued.
“And | didn’t know what to do with it.”

He summarized some of the outrages.
briefly, on advice from his group. “Ever
hear a lawyer say, “But briefly, your hon-
or.,” he quipped. Laughter.

But briefly: “Abrego Garcia was a legal
resident, jailed and whisked off to some

hell hole of a prison in El Salvador. He
didn’t have a chance to defend himself in
a court of law. That's not the way the rule
of law is supposed to work!” Boos. “And
when the Court told the government to
bring him back, they said, “We can't do it.
A couple of days ago, Donald Trump said ‘I
can, but | won't. That's not how the rule of
law works."”

He went on to mention the high-profile
cases (described below) of two students,
Palestinian-born Mohsen Mehdawi and
Turkish- born Rumeysa Ozturk, who were
arrested by masked ICE agents in Vermont
and Massachusetts respectively “for ex-
pressing opinions the government didn’t
like.”

No less alarming was the government's
attacks on law firms “that represent parties
adverse to Donald Trump, threatening to
terminate their federal contracts, strip their
lawyers of security clearances and access
to federal buildings.”

This was just a partial list of the legal
atrocities he faced every morning, and yet
he began to realize that his intense feel-
ings accomplished nothing. “I've been ask-
ing myself, what can | do about this other
than just complaining to my friends?” He
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began to contact lawyers on various legal
listservs in Vermont, and the group agreed
to make a plan for the March. You can vis-
it their website for more information about
the group, and actions people can take
to preserve democracy.' The bottom line,
as Silver told the crowd: the rule of law is
the foundation of democracy, the glue that
holds it together. And we realized that the
foundation of our democracy was more
fragile and vulnerable than we ever imag-
ined. And that it needs our active support
for it to endure.”

That speech was delivered in May. Need-
less to say, the outrages have continued:
the mass seizing of migrant workers in Los
Angeles, President Trump's calling on the
National Guard to put down widespread
protests and his subsequent deployment
of the marines in violation of posse comi-
tatus, the murder of an elected represen-
tative and her husband in Minnesota and
the wounding of two others, the shack-
ling of a U.S. senator at a press conference
when he started to question Homeland Se-
curity Secretary Kristi Noem, the seizure of
two leaders of Vermont's Migrant Justice,?
and as | write today, June 22", the US bun-
ker-bombing of Iran’s nuclear sites with-
out getting Congressional approval. Pun-
dits across the spectrum are conjuring up
memories of what happened on the eve of
the U.S. invasion of Iraq in 2003.

There can be no denying there is now a
large grassroots movement in this coun-
try, and a very strong one in Vermont. Its
members showed up at court hearings in
two high profile cases, undoubtedly help-
ing Vermont's federal judges take the cou-
rageous lead of being the first in the coun-
try to release from ICE custody, on Consti-
tutional grounds, two wrongfully detained
students, one Palestinian born, the other

Turkish born. Their habeas and immigra-
tion cases are not over, but according to
Hillary Rich, a senior staffer at the Vermont
ACLU, the federal judges “recognized that
swift action had to be taken to prevent the
government's unjustified actions and allow
them to return the students to their com-
munities.”

The Horrifying Saga of Rumeysa Ozturk

Who could forget the video images of
masked men in black descending on an un-
suspecting Tufts doctoral student, Rumey-
sa Ozturk, on March 25, 2025, outside her
home in Somerville, Mass, tying her hands
behind her back, and marching her off
to an unmarked car? | couldn’t help but
think my late brother, philosophy profes-
sor Daniel Dennett, who founded Tuft's
Center for Cognitive Studies, would have
been appalled. He died, coincidentally, in
April, 2024, just when Tufts was erupting
in student demonstrations over Gaza and
a month after Ms. Ozturk penned an op-ed
(with three other students) demanding that
“the University acknowledge the Palestin-
ian genocide...and disclose its investments
from companies with direct or indirect ties
to Israel.”?

Her lawyers filed a habeas corpus peti-
tion in Massachusetts, though they didn't
know where ICE agents had taken her. It
turned out she was flown to Vermont and
held overnight in St. Albans, one of five lo-
cations in the country for U.S. Citizenship
and Immigration Center (USCIS), before
flying her off to Louisiana. Although the
government revoked her student visa, a
federal judge in Massachusetts prevented
her removal from the U.S. and ruled that
Vermont was an appropriate location for
her habeas challenge since she was in Ver-

mont when the petition was filed.

On May 9%, U.S. District Judge William
Sessions Il ordered her immediate release,
ruling that Ozturk had been unlawfully de-
tained in March for violation of due pro-
cess and her First Amendment right to ex-
press an opinion in her school newspaper.
The government's targeting of Ozturk, he
added, could chill the speech of “millions
and millions” of noncitizens, causing them
to fear they could be “whisked away to a
detention center from their home.”

Mohsen Mahdawi Detained in Vermont
While Applying for U.S. Citizenship

On April 14*, Mohsen Mahdawi, a Ver-
mont resident and Palestinian student who
led student protests at Columbia Univer-
sity, was seized and shackled by masked
and armed ICE agents in Colchester, Ver-
mont. He was at the U.S. Citizenship and
Immigration Services facility and in the final
stage of applying for U.S. citizenship, tak-
ing an oath to support the constitution-- in
what ACLU'’s Rich ruefully calls a truly “dys-
topian twist.” The ICE agents’ plan was to
whisk him off to Louisiana. But his lawyers
interceded minutes before his plane took
off, having filed a habeas corpus petition
in federal court and requesting a tempo-
rary restraining order aimed at preventing
federal authorities from transferring him
out of Vermont. Judge Sessions ruled in fa-
vor of the request, ordering that Mahdawi
remain in Vermont. Mahdawi would spend
the next two weeks in the Northwest Cor-
rectional Facility, even though he was nev-
er accused of a crime.

On April 23rd, federal judge Geoffrey W.
Crawford extended for 90 days Sessions’
restraining order and on April 30*, ordered
Mahdawi’s release, stating that “the two
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weeks of detention so far demonstrate
great harm to a person who has been
charged with no crime.” (Secretary of State
Marco Rubio justified Mahdawi's arrest by
claiming in a memo that his activism “could
undermine the Middle East peace process
by reinforcing antisemitic sentiment.”

On both days, Mahdawi emerged from
the courthouse amidst cheers from throngs
of supporters. More than 100 had submit-
ted letters on his behalf; this and the strong
community presence clearly moved Judge
Crawford, according to Attorney Rich.
Mahdawi, for his part. praised the judge,
“who ruled to release me against all of the
heinous accusations, horrible attacks, [and]
First Amendment violations -- he had made
a very brave decision to let me out,” Mah-
dawi told ABC news.”

He then added a message to President
Trump that would go viral and turn Mah-
dawi into something of a folk hero: “To
President Trump and his cabinet: | am not
afraid of you.”

The judge allowed him to return to his
home in Vermont, and he later attended
his graduation at Columbia. Mahdawi re-
appeared as a speaker at the No Kings ral-
ly in Burlington on June 14th, where some
8,000 Vermonters robustly cheered him.
Mahdawi expressed his heartfelt thanks to
the Vermont crowd, elaborating on what
his life was like living in a refugee camp on
the West Bank.

Kristina Petrova arrested for
smuggling egg embryos

A third high profile unlawful detention
hearing in Vermont had nothing to do with
free speech or Palestine.

The latest indignity occurred when ICE
detained 31-year-old Kristina Petrova, a
Russian-born scientist working at Harvard
Medical School, when she arrived at Bos-
ton’s Logan Airport on February 16% after
vacationing in France. They accused her of
illegally smuggling frog embryos into the
United States. Apparently, they were legal
to import, but she filled out a customs dec-
laration wrong. The government revoked
her student visa, threatening to return her
to Russia, where she feared for her life hav-
ing demonstrated against President Putin.
After her arrest, she was held in the wom-
en’s prison in Burlington for a week before
being transported to Louisiana. During her
stay in Burlington, she brought a habeas
petition, which again landed her in front of
a federal judge Christina Reiss in Vermont.
Petrova appeared remotely from prison in
Louisiana.

| attended that hearing on May 28, with
a room full of supporters, and upon seeing
Petrova alone, her pale face drawn in ap-
prehension and fear, | was later heartened
to see her face light up with smiles when

her boss at Harvard Medical School took
the witness stand and spoke in favor of her
groundbreaking work as a scientist.

According to her attorney, the penalty
for failing to declare non dangerous items
was a $500 fine or forfeiture. Judge Reiss
ordered her release from ICE custody, stat-
ing that neither she nor the embryos were
a threat to public safety. Rather, “she has
furthered the country’s interest in finding a
cure for cancer.”

Petrova currently awaits the outcome of
her criminal smuggling case and ongoing
immigration proceedings.

Final reflections

To march with hundreds of fellow lawyers
in Burlington was thrilling, and to renew my
attorney’s oath to the constitution at the
end of the rally, pledging with colleagues
to uphold the rule of law in defiance of the
government’s ruthless crackdowns, was an
intensely moving experience. At the No
Kings Rally, | marveled over the protesters’
signs listing their grievances — so many, as
one sign read, that they couldn’t all fit on a
sign! — but their spirit of love and defiance
was enough to fill one with a joyful sense
of belonging... and pride in our brave lit-
tle state of Vermont. Yes, Vermont was the
first state to abolish slavery, the first state
to legalize civil unions, the first to pass a
Climate Superfund law requiring fossil fuel
polluters to pay their fair share in damages
for cleanup after extreme storms. Vermont
Digger captured it in one memorable pho-
to of a protester carrying a sign that read
“Citizens Becoming United” and sitting at

her feet, another holding the sign “This
Brave Little State.”

ACLU lawyer Harrison Stark put it this
way at the Lawyers March: “When we hold
the line, Vermont will hold the line; The
ACLU has your back; Attorney General
Charity Clark has your back; our wonder-
ful courts and judges have your back. And
the people of Vermont have our back. Let's
make the Vermont way a model for the na-
tion.”

Or to quote those memorable words ut-
tered by President Calvin Coolidge after
touring flood-ravaged Vermont in 1928: “If
the spirit of liberty should vanish in other
parts of the Union, and support of our in-
stitutions should languish, it could all be re-
plenished from the generous store held by
the people of this brave little state of Ver-
mont.”

Charlotte Dennett is a Vermont lawyer,
author and investigative journalist. She
practices personal injury and family law in
Burlington, VT. Her latest book is Follow
the Pipelines: Uncovering the Mystery of
a Lost Spy and the Deadly Politics of the
Great Game for Qil.

Thanks to Alfonso Villegas for the pho-
tos.

' https://vermontlawyersmarch.com/

2 Austin Gaffney, Vermonters Rally to De-
mand the Release of 2 Migrant Leaders, VtDig-
ger (June 17, 2025, 1:48 pm), https://vtdigger.
org/2025/06/17/vermonters-rally-to-demand-
the-release-of-two-migrant-leaders/

3 The full text of the op ed can be read here:
https://www.tuftsdaily.com/article/2024/03/
4ftk27sm6jkj. &
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by the Hon. Dean Pineles

Mumia Abu-Jamal and the Necessity Defense

This an unlikely story of how a convict-
ed murderer captured the attention of Bur-
lington, Vermont, and the rest of the coun-
try at large, in the summer of 1995, exactly
thirty years ago. But first the backstory.

At 3:55 am on December 9, 1981, Mumia
Abu-Jamal (née Wesley Cook), age 27 and
a well-known Black activist, journalist, radio
reporter and former member of the Black
Panther Party in Philadelphia, was driving
a taxi cab when he came upon his brother,
Willian Cook, who was involved in a traf-
fic stop by Philadelphia police officer Dan-
iel Faulkner. Abu-Jamal observed Faulkner
and Cook engaged in a physical struggle
on the street, and he jumped from his cab.’

Shots were fired, and when other offi-
cers arrived minutes later, they found offi-
cer Faulkner dead from two bullet wounds,
one to his head and the other to his back.
Abu-Jamal was sitting nearby with a bul-
let wound to his chest from Faulkner’s gun.
Abu-Jamal’s gun, for which he had a li-
cense, was located near where he sat.?

Based on forensic evidence and eye wit-
ness testimony, Abu-Jamal, who recovered
from his wound and persistently professed
his innocence, was charged, tried and con-
victed by a jury of first-degree murder in
1982. Following the sentencing hearing,
the jury imposed the death penalty.

There followed a series of state court ap-
peals in the ensuing years, all of which were
unsuccessful.* All the while, Abu-Jamal re-
mained incarcerated on death row.

Despite the unfavorable court decisions,
Abu-Jamal’s supporters insisted repeatedly
(and still do) that the trial was unfair. As re-
ported in Liberation,

The prosecutor and state judge vio-
lated dozens of Abu-Jamal’s constitu-
tional rights during the trial: witnesses
were intimidated; the prosecutor de-
liberately kept Blacks off the jury; and
the evidence was fabricated, among
other things. The judge, Albert Sabo,
was also an unrepentant racist. Known
as a "hanging judge,” Sabo was over-
heard saying, “I'm gonna help ‘em fry
the n---er.”®
And during the lengthy period following

his conviction, Abu-Jamal'’s supporters had
gained in strength and numbers. Quoting
Liberation again,

In the mid-1990s, a progressive
mass movement emerged demanding
freedom for Abu-Jamal. Tens of thou-
sands protested around the nation
to support Abu-Jamal and denounce
racism in the U.S. courts. Even liber-
al human rights groups like Amnesty

International supported the call for a
new trial. Abu-Jamal became known
throughout the world.®

But the mass movement failed to res-
onate with Pennsylvania Governor Tom
Ridge, who on June 1, 1995, signed a
death warrant for Abu-Jamal, with the date
of execution by lethal injection scheduled
for August 17, 1995.7

Following the signing of the death war-
rant, support for Abu-Jamal exploded
throughout the country as the date of exe-
cution drew closer. Rallies were held in Los
Angeles, San Francisco, Atlanta, St. Louis,
Houston and Chicago, as well as Paris, Lon-
don, Dublin, Sydney and Pretoria, South
Africa. Indeed, Nelson Mandela sent a per-
sonal letter to Gov. Ridge urging him to
commute the sentence.?

As it turned out, the annual meeting of
the National Governors’ Association was
scheduled to be held from July 29 to Au-
gust 1, 1995 in Burlington, Vermont, host-
ed by Governor Howard Dean.” The many
governors who would be attending includ-
ed Governor Ridge.

But Governor Dean’s understandable
hopes for a calm, convivial, well-orga-
nized and educational conference, includ-
ing a speech by President Bill Clinton, were
dashed by events that unfolded on the
streets. And this summer of 2025 marks
the 30" anniversary of this tumultuous and
memorable event in Vermont's history.

On July 31, 1995, the Burlington Free
Press ran a story titled: “Death-row protest
ends in 15 arrests. Police in riot gear sub-
due activists.”

Two days of protests in support of a
Pennsylvania death row inmate culmi-
nated Sunday in the arrest of 15 peo-
ple outside the South Burlington ho-
tel [the Sheraton] where the National
Governors’ Association was meeting.

The activists were arrested after
they suddenly bolted from the side-
walk where they had assembled and
broke through a police line. Along
with about 65 others, they were pro-
testing the scheduled execution of
Philadelphia journalist and convicted
killer Mumia Abu-Jamal.™
The protesters were shouting, “Stop the

plot, stop the plan, stop the murder of an
innocent man.” Earlier that day, protesters
had painted obscene graffiti on the Ethan
Allen Homestead where the governors
were planning to have lunch." But they
never made contact with Gov. Ridge.

Protests continued the following day.
The Burlington Free Press reported that

“Protests, gun incident worry security forc-
es. Police arrest 8 outside hotel:"”

Determined to keep the name of
Pennsylvania death row inmate Mumia
Abu-Jamal alive throughout the Na-
tional Governors’ Associating meet-
ing, eight protesters were arrest-
ed Monday after a sit-in on Williston
Road.

South Burlington police arrested
seven of them on charges of disorder-
ly conduct for obstructing traffic near
the entrance of the Sheraton-Burling-
ton Hotel and Conference Center. An
eighth was arrested on a charge of un-
lawful trespass.'?

All but six of those arrested resolved
their cases with no contest pleas before
Judge Amy Davenport on August 1, and
were fined $75. The six remaining defen-
dants entered pleas of not guilty to charg-
es of unlawful trespass, ' and were released
on $75 bond and ordered not to go within
500 feet of the Sheraton Hotel.™

Then on August 7, a momentous de-
cision emanated from the Pennsylvania
court: Judge Sabo granted a stay of exe-
cution.” This resulted in a massive demon-
stration on August 17 in Philadelphia.

[M]ore than 3,500 people marched
to celebrate the stay of execution for
Black activist Mumia Abu-Jamal and
to demand a new trial. Thousands of
young people from around the country
chanted ‘Free Mumia Now' as they left
city hall and marched to Constitution
Mall."®
Months later, back in Vermont, the Mu-

mia 6 case (my term) was slowly working
its way through the court system. On April
2, 1996, the state filed a motion in limine
to prevent the defendants from introduc-
ing evidence to establish the necessity de-
fense. Through the random selection pro-
cess, the case was assigned to me."”

The defendants, through their attorneys
Stacey Joroff and Michael Cassidy, then
submitted an extremely well-researched
and well-written, 30-page offer of proof
and legal analysis in support of their mo-
tion. They argued that the defendants were
justified in entering the Sheraton property,
and should be permitted to raise the ne-
cessity defense at trial.

They also stated that they would call sev-
eral prominent witnesses to convince the
jury their actions were justified, including
attorney Leonard Weinglass, a noted de-
fender of radical causes.”® Weinglass had
represented Abu-Jamal, and had written a
book titled, “Race for Justice: Mumia Abu-
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Jamal’s Fight against the Death Penalty,”
published in January 1995.7

Following a hearing, | took the matter
under advisement. This was not the first
necessity defense case | had decided. In
1988, | denied a motion to raise the ne-
cessity defense at trial for nineteen defen-
dants who were charged with unlawful tres-
pass at the Waterman Building on the UVM
campus.

They were protesting the alleged atroci-
ties being committed by the Contra rebels
in Nicaragua (the Iran Contra affair) and the
ClA's recruitment on campus. | ruled that
the “the court cannot consider the defen-
dants’ actions to be anything other than a
typical protest,” not meeting the require-
ments of the necessity defense.?

| issued my Order in the Mumia 6 case
on June 12, 1996. | outlined the four crite-
ria that must be met to permit the neces-
sity defense:

1.There must be a situation of emer-

gency arising without fault on the
part of the actor concerned;

2.This emergency must be so immi-

nent and compelling as to raise a
reasonable expectation of harm, ei-
ther directly to the actor or upon
those he is protecting;

3.This emergency must present no

reasonable opportunity to avoid the
injury without doing the criminal act;
and

4.The injury impending from the

emergency must be of sufficient se-
riousness to out measure the crimi-
nal wrong.?'

| then addressed each of these criteria
in turn, noting that the duty of the court is
to permit the use of the necessity defense
unless, taking the facts in the defendants’
offer of proof as true, no reasonable ju-
ror could find the requirements of the de-
fense were met.22 (The discussion below is
a truncated version of my Order which dis-
cussed each of the criteria in more detail.)

As to the first requirement-- whether an
emergency existed without fault of the de-
fendants-- | stated that, “The impending
state execution of a man whom defendants
believed to be wrongfully convicted consti-
tutes an emergency. The emergency ex-
isted through no fault of the defendants.”#

Regarding the second factor-- reason-
able expectation of harm-- | determined
that, “A scheduled state execution is cer-
tainly sufficiently compelling to raise a rea-
sonable expectation of harm to Mr. Abu-
Jamal."?*

Concerning the third-- no reasonable
opportunity to avoid the injury-- | noted
that the defendants’ offer of proof claimed
many attempts to speak to Gov. Ridge be-
fore the trespass:

They shouted for him, tried to tele-
phone him at the Sheraton, and faxed
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his office in Philadelphia to encourage
him to come outside to hear their con-
cerns. It was only after those efforts
failed, so they claim, that they resort-
ed to trespass in order to gain his at-
tention and to attract a national me-
dia spotlight. Taking the facts in the
offer as true, the court concludes de-
fendants could reasonably believe that
they had no other opportunity in which
to influence Governor Ridge to inter-
vene.?

Last, regarding the fourth—measuring
the seriousness-- | wrote that, “The court
concludes that the planned execution is
sufficiently serious to outweigh a nonvio-
lent criminal trespass onto the Sheraton
property. "%

| then concluded that: “The state’s mo-
tion in limine barring introduction of the
necessity defense is DENIED. Defendants
will be permitted to present this defense
to the jury, consistent with this opinion. It
will, of course, be for the jury to decide
whether defendants’ actions were justi-
fied."%

The state then appealed to the Vermont
Supreme Court. As reported in the Rut-
land Herald on August 8, 1996, “Protesters
Want [Governor] Dean'’s Apology:” %8

Pineles ruled in mid-June that the
six protesters could use the neces-
sity defense, and last week the Ver-
mont Supreme Court refused to con-
sider Pineles’ ruling, which meant it
was allowed to stand. After the Su-
preme Court ruling, Chittenden Coun-
ty State’s Attorney Scot Kline decid-
ed to dismiss the charges rather than
spend the time and money that would
have been required to fight the neces-
sity defense.

Gov. Howard Dean was not pleased:
“Dean complained that charges against
the six protesters should not have been
dropped, and he criticized a ruling by Dis-
trict Judge Dean C. (sic) Pineles that led
the county prosecutor to dismiss the cas-

PREFERREDPROPERTIESVT.COM

es.” He also referred to the defendants as
"hoods” who had vandalized the Ethan Al-
len Homestead.?

Gov. Dean’s remarks caused the defen-
dants’ lawyers, Joroff and Cassidy, to send
a letter to him on August 6, 1996 demand-
ing an apology for claiming that the defen-
dants were vandals, adding that “We must
address your entirely unjustified attack
upon Judge Pineles for permitting our cli-
ents to use the necessity defense.”*

Peter Freyne, the sharp-tonged author
of the weekly “Inside Track” column for
Seven Days weighed in:

Time to Apologize? In an August 6
letter, the lawyers who represented
the Free Mumia demonstrators say
Gov. Howard Dean owes an apology
for comments two weeks ago in which
he called the six protesters “hoods,”
blaming them for vandalism they were
never charged with committing, and
blasted Judge Dean Pineles for per-
mitting use of the necessity defense.
Michael Cassidy and Stacey Joroff
called Ho-Ho's remarks “childish” and
"slanderous.” Yeah, so what? Ho-Ho's
the big cheese and he’ll say whatever
he wants, facts be damned. Don't ex-
pect an apology, folks.®'

As Freyne predicted, Gov. Dean never is-
sued an apology, nor did | expect one or
want one.

Mumia Abu-Jamal had another unlike-
ly connection with Vermont in 1996, that
same year. He received a degree from
Goddard College through the mail while
serving his sentence in Pennsylvania.?

Abu-Jamal faced a second death warrant
signed by Gov. Ridge on October 13, 1999,
following the U.S. Supreme Court’s denial
of certiorari in his ongoing litigation for a
new trial. But following over a decade of
further litigation, his death sentence was fi-
nally commuted to life without the possibil-
ity of parole in 2011.%3

But there’s even a more unlikely event
concerning Vermont. In 2014, Abu-Jamal
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was selected to deliver a video-taped com-
mencement address at Goddard College.
This created a furor within the law enforce-
ment community.

The Vermont Police Chiefs Associa-
tion say members are ‘shocked and ap-
palled” by the decision of Goddard Col-
lege to have a man convicted of killing
a policeman serve as graduation speaker
Sunday.

“It is beyond belief that an educa-
tional institution would even consider
such an act of disrespect to the family
of slain Philadelphia police officer Daniel
Faulkner and the law enforcement com-
munity of Vermont,” said Vergennes Po-
lice Chief George Merkel, president of
the state chiefs' association.3
Goddard’s President Bob Kenny defend-

ed the College’s decision, saying

“Choosing Mumia as their com-
mencement speaker, to me, shows
how the newest group of Goddard
graduates expresses their freedom to
engage and think radically and critical-
ly in a world that often sets up barriers
to do just that,” he said.®
As far as | know, the commencement ad-

dress took place as planned.

Mumia Abu-Jamal, now 71 and serving
his life sentence, has become a prolific au-
thor of many books and articles, a radio
commentator, and an artist, among other
achievements, as well as an outspoken crit-
ic of the prison system and the death pen-
alty. In 2023, Brown University (my alma
mater) curated an exhibition titled "Mumia
Abu-Jamal: A Portrait of Mass Incarcera-
tion."3

In the press release announcing the exi-
bition, the following excerpt from the Prov-
idence Journal on September 8, 2023 is
quoted:

An upcoming exhibition at Brown
University will share valuable insights
into the incarcerated life of Mumia
Abu-Jamal, a political activist the
New York Times once described as
“the most visible of the 3,000 people
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awaiting execution on America’s death
rows.” The exhibit of a rare special col-
lection of written papers and other ma-
terials will give scholars and members
of the public a sense of the sweeping
impact the American carceral system
has had on millions of lives, including
family and friends of those who have
spent time in prisons and jails.*”

Among the materials mentioned in this
excerpt is my necessity defense decision
which was accepted by the curator of the
exhibit.

Judge Pineles retired from the Vermont
trial bench in 2005 after 21 years, following
which he was actively involved in interna-
tional rule of law work including 28 months
in Kosovo as a criminal judge with the Euro-
pean Union Rule of Law Mission. His mem-
oir, “A Judge’s Odyssey: From Vermont to
Russia, Kazakhstan and Georgia, Then on
to War Crimes and Organ Trafficking in
Kosovo” (Rootstock Publishing, Montpelier
2022) is available in bookstores and on Am-
azon. He is a graduate of Brown University,
Boston University Law School and Harvard
Kennedy School, and is a frequent lecturer
and commentator on events in Kosovo and
the Balkans, having published numerous
articles on Balkan Insight and other publi-
cations. He lives in Stowe with his wife Kris-
tina Stahlbrand, his fellow traveler and in-
dispensable critic and editor.

' “United States of America. A Life in the Bal-
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International, Index Number: AMR 51/001/2000,
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7,2011.
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by Caryn Connolly, Esq.

A Personal Perspective: A Woman in the Law

Some people know from the time they
are children what they want to “be” when
they grow up, or what they want to “do”
with their lives. Perhaps that is one of the
reasons so many women choose not to be
attorneys after going through the rigorous
education to obtain their juris doctor de-
grees. The realities of being an attorney
are often a mismatch with the vision mod-
ern women create for their lives. Or per-
haps those visions stem from a bygone era
which no longer exists.

My path to becoming an attorney was
a circuitous one due to my eclectic inter-
ests. An initial pursuit of writing after high
school led to the conclusion that | would
need a day job to support myself; but |
did not have a model of a working mother
to emulate. My mother never returned to
work after taking maternity leave when my
sister was born. | had a traditional upbring-
ing with my father as the sole wage earn-
er bringing his money home to my stay-at-
home mom. They remained married un-
til my mother died. Neither of my parents
attended college. This type of upbringing
might seem archaic to more recent genera-
tions, but it was the reality for many women
from prior generations.

It might seem long ago and far away,
however, there was a time in the not-so-
distant past when women lawyers did not
exist. The first woman to take the bar exam
and be admitted to a state bar in the Unit-
ed States was Arabella Mansfield on June
15, 1869." Interestingly enough, she did
not attend law school, but instead em-
barked upon a legal study program at her
brother’s law office, similar to the practice
that currently exists in Vermont, known as
“reading the law."?

Even in 2025, there are still firsts for
women in the law and other aspects of so-
ciety. It is sad for me as a woman to know
that we have made such comparatively lit-
tle progress over the almost 250 years the
United States of America has been in ex-
istence. The first African American woman
lawyer, Charlotte E. Ray, practiced in 1872,3
not long after the end of the Civil War, and
Vermont's first female lawyer, Jessie La-
fountain Bigwood, was admitted in 1902.4
Between 1900-1920, the list of names
of women admitted to the Bar of the Su-
preme Court only contained 97 names.® To
date, only five women have been appoint-
ed as justices to serve on the U.S. Supreme
Court.® According to the American Bar As-
sociation, women made up 41.24% of law-
yers in 2024.7 While women earn more juris
doctor degrees, they still fall behind men in

becoming licensed attorneys.®

| came to the law via engineering, which
is still not a conventional career choice for
women. What | find a little disheartening is
that the share of female lawyers is still much
higher than female engineers, where the
percentage is an abysmal 13.7%.7 Though
my father’s side of the family included a
few male engineers, | did not have any ex-
amples of women in science technology
engineering and mathematics (“STEM")
fields to model a career after either.

Does discrimination exist? Undoubtedly.
Does disparate treatment exist? Certain-
ly. Do we always know it is happening to
us? Not necessarily. | did not feel as if | was
being discriminated against. | felt respect-
ed. | networked in college and got my first
job through a contact at my school. How-
ever, with hindsight, | noted only three fe-
male engineers in a firm of over 100 em-
ployees. | did not have a group of female
engineers to belong to, network with, and
be mentored by. While Society of Women
Engineers did exist, | did not feel like | was
part of the group because | was also a non-
traditional student who did not attend col-
lege until | was almost 30 years old.

Hurdles come from being a woman as
well as other disadvantages, including fi-
nancial. While | did have supportive super-
visors and felt respected, | did not have
a support system in place that made me
want to continue in the field. | did not have
women to speak with and share experienc-
es with as my supervisors and coworkers
were all male. | did enjoy the brainstorming
sessions to come up with ideas for private
clients, but | was the only woman in those
rooms and often the one taking the meet-
ing minutes. . . . | still wonder to this day if |
would have felt differently about remaining
an engineer if | had supportive female role
models and mentors.

Law school wasn't much different. | was
about 13 years older than most of my peers
and had a different undergraduate degree
than most. It felt like no one recognized
the value of that engineering degree ex-
cept me. More inclusivity in all respects, in-
cluding undergraduate educational back-
ground, is needed to grow the ranks of
women lawyers in the United States. It is
no secret that women were once viewed as
second-class citizens, and it has not been
easy, even under the best of conditions.

In 2017, the American Bar Association
hosted a summit on the problem of wom-
en leaving the legal profession. According
to Sharon Rowen, documentary filmmak-
er and attorney, the three main reasons

&

women choose to leave the profession are:
“work/life balance, unconscious bias, and
pay gap.”'® Subsequent researchers identi-
fied additional reasons.

| wonder if that is a reason why women
choose not to become lawyers after gradu-
ating from law school. As the current Chair
of the Women'’s Division of the Vermont
Bar Association, | know the importance of
showcasing the achievements of women in
law and acknowledging the challenges.

| don't feel that being a woman has hin-
dered my career as a lawyer. | was lucky to
have women lawyers as mentors and co-
workers from the beginning—although the
mentorship was unofficial. Foreclosure law
is very team oriented. When my firm de-
cided to form a working group for women,
| was there for it and immediately jumped
on board.

The only advice | would give to other
women lawyers is to go where you are sup-
ported and wanted. It might not be the
type of work you originally set out to do
when you attended law school but keep an
open mind.

Though women'’s rights in the realm of
equal employment opportunity were pro-
tected by Title VIl of the Civil Rights Act
of 1964," there is not an all-encompassing
law that protects women'’s rights in all re-
spects. As a woman born post-1970, | did
not feel overtly discriminated against. | felt
as if | had opportunity. | was able to obtain
an education—albeit with onerous student
debt. | was able to obtain credit cards in my
own name. | was able to get an advanced
degree. | was able to buy a car on credit. |
was able to purchase property and obtain
a mortgage in my own name. | did not have
to be married or have a male family mem-
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A Woman in the Law

ber co-sign. Because of the women who
came before me, | had the choice to not
partake in traditional gender roles like my
mother and to become a woman lawyer.

Caryn L. Connolly, Esq. is an Associate
Attorney at Brock & Scott, PLLC, special-
izing in foreclosure law with a strong back-
ground in probate and mediation. She is
a graduate of Vermont Law & Graduate
School and current Chair of the Women's
Division of the Vermont Bar Association.
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"Serving the Public and the Profession”

that's what we do -
and here's how you can help!

Consider Joining the Lawyer Referral Service

The Vermont Bar Association is looking for additional panel

members to serve on our Lawyer Referral Service. We field over 40
calls a day and the service has generated more than 3 million dollars
in revenue the past three years to our panel members. There is
significant need for more panel members in rural areas.

Why not give it a try?

Please contact Tom Barrett at tbarrett@vtbar.org
for more information
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by Hannah King

Expanding Justice:
Vermont Bar Foundation Grants in Action

Over the past several months, the Ver-
mont Bar Foundation (VBF) has been hard
at work fulfilling its mission: funding access
to justice for all Vermonters, regardless of
income or circumstance. At a time when
the legal needs of our most vulnerable
neighbors continue to rise across Vermont,
VBF’s investments in civil legal aid have
never been more essential. In our most re-
cent grant cycle, we awarded over $1 mil-
lion to organizations delivering critical civ-
il legal services - funding that directly sup-
ports survivors of domestic violence, immi-
grants facing detention, rural communities
without access to attorneys, and many oth-
ers navigating Vermont's legal system.

Each grant we award strengthens the
broader legal ecosystem in Vermont.
Whether it's expanding pro bono represen-
tation, offering legal education clinics, or
supporting systemic advocacy, our grant-
ees ensure that no Vermonter is left to face
a legal issue alone.

One such program is the Legal Program
and Free Legal Clinic at the Community
Restorative Justice Center in St. Johnsbury,
which has been a VBF grantee for more
than a decade. The program connects low-
income residents in Caledonia and Essex
Counties with volunteer attorneys offering
free legal advice. “The VBF has supported
the Legal Program and Free Legal Clinic
at St. Johnsbury’s Community Restorative
Justice Center for more than a decade,”
said Neil Favreau, Executive Director of
the Community Restorative Justice Center.
“This generosity has allowed hundreds of
low-income residents of Caledonia and Es-
sex Counties to receive much-needed legal
advice... The program has become a local-
ly well-known and highly depended-on ser-
vice... It is the only program in the area of-
fering this kind of free service. VBF's ongo-
ing financial support makes this vital pro-
gram possible.”

Another cornerstone of our recent fund-
ing is immigration legal defense. The Ver-
mont Asylum Assistance Project (VAAP), a
statewide organization providing free legal
services to immigrants and asylum seek-
ers, received a VBF grant to grow their
pro bono network and expand capacity.
“We're thrilled and deeply grateful for the
Vermont Bar Foundation’s support,” said
Jill Martin Diaz, VAAP’s Executive Direc-
tor. “This funding ensures we can grow our
pro bono network and invest in communi-
ty-rooted legal service models... Just this

morning, we secured a reasonable bond
for one of the Pleasant Valley detainees—
and thanks to this grant, my staff and | will
be able to stay focused on the legal work
that makes that possible for other detained
community members.”

VBF is also proud to continue its long-
standing partnership with Vermont Law
and Graduate School, supporting the Cen-
ter for Justice Reform Clinic, where law
students work on behalf of real clients un-
der faculty supervision. As Professor Brett
Stokes, Clinic Director, shared: "As free-
doms and protections are called into ques-
tion, it is crucial that we invest in pro bono
legal services... Together, VBF and Ver-
mont Law and Graduate School are un-
yielding in our commitment to improv-
ing access to justice. For all of the aspir-
ing public interest lawyers whose careers
are shaped by their experience in the Clin-
ic, and for all of our clients whose lives are
positively impacted by our representation,
thank you, VBF, for your generosity.”

Survivors of domestic and sexual vio-
lence are another core focus of our grant-
making. We are proud to support organiza-
tions like Steps to End Domestic Violence
and NewStory Center, whose legal clinics
empower survivors to know their rights,
seek protection, and navigate the court
system safely. “Clinics serve as a critical re-
source for survivors as they increase their
knowledge of their rights and options,”
said Nicole Kubon, Executive Director of
Steps. Avaloy Lanning, Executive Director
of NewStory Center, added: “This support

from the Vermont Bar Foundation allows us
to connect survivors with trusted legal part-
ners who help them navigate complex sys-
tems and reclaim their safety and indepen-
dence.”

Looking ahead, the Vermont Bar Foun-
dation remains committed to steward-
ing donors and IOLTA dollars toward the
greatest needs. Our grants are more than
financial support - they are lifelines that de-
liver legal help when and where it's need-
ed most. In partnership with organizations
across the state, we're advancing justice
from the ground up.

A key example of this mission in action is
the Poverty Law Fellowship. Deanna Har-
tog, our current fellow, has been providing
direct representation to clients experienc-
ing homelessness, with a particular focus
on the emergency housing program. Her
advocacy ensures that Vermonters who
might otherwise face overwhelming barri-
ers are met with expert legal support and
compassion.

We invite you to be part of this work.
Your support — whether through a dona-
tion to sustain our grantmaking and Pover-
ty Law Fellowship, or by sharing your time
and expertise - directly expands access to
justice. Together, we can build a more eg-
uitable future for all Vermonters.

Hannah King is the Executive Director of
the Vermont Bar Foundation: hannah@uvt-
barfoundation.org. &
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and preparation rates.

CLASSIFIEDS
SERVICES

QDROs (QUALIFIED DOMESTIC RELATIONS ORDERS).

| prepare QDROs and other retirement pay and pension benefit domestic rela-
tions orders for federal, state, municipal, military and private retirement plans as
may be required by the terms of the settlement agreement or the court’s final or-

| handle all initial contacts with the plan or third party administrator and provide
all necessary processing directions when the order is ready for filing.

Vermont family law attorney since 1986. Contact me for additional information

Tom Peairs, 1-802-498-4751, tlpeairs@sover.net, www.vtqdro.com
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by Mark Bassingthwaighte, Esq. | mbass@alpsinsurance.com

Public Wi-Fi —

Should Lawyers Just Say No?

In today’s world, people frequently work
outside of their offices. They may be work-
ing while visiting a coffee shop, sitting at an
airport, staying at a hotel, or enjoying a city
park. Public Wi-Fi networks are seemingly
everywhere, but there's a problem. While
accessing public Wi-Fi can be convenient
when all you want to do is buy something
on Amazon, check your e-mail, or rebook a
flight, there are associated risks that should
never be minimized, or heaven forbid, dis-
missed out-of-hand. Unfortunately for law-
yers, the risks are even more concerning
given the sensitive nature of the informa-
tion they handle.

Public Wi-Fi networks are inherently in-
secure. Unlike private, encrypted networks,
public Wi-Fi often lacks robust security pro-
tocols, making it a prime target for cyber-
criminals. To give you an idea of the seri-
ousness of the risk. Here are a few specific
threats everyone faces when connecting to
unsecured networks:

¢ Man-in-the-Middle Attacks:

This is one of the most common
threats on public Wi-Fi networks. In
this type of attack, a cybercriminal in-
tercepts the communication between
your device and the Wi-Fi network, al-
lowing him to access sensitive informa-
tion such as login credentials, emails,
and the stored data on your drive.

e Malicious Hotspots:

Cybercriminals can set up rogue Wi-Fi
networks that mimic legitimate ones
but are actually designed to enable a
cybercriminal to capture your data. If
you fall prey to this type of attack by
unwittingly connecting to a rogue net-
work, your data stream will be going
directly into a cybercriminal’s hands.

* Rogue Access Points:

A rogue access point is something
well-meaning employees of various
businesses sometimes set up. In short,
wireless routers are added to a Wi-Fi
network in order to give more custom-
ers access to the Internet. Often these
routers are not configured properly,
which makes them easy to hack into,
even though the network itself might
be secure. If you unknowingly happen
to use a rogue access point to connect
to the Internet, you are now vulnerable
to a wide variety of cyberattacks.

e Computer Worms and Other Mal-
ware Injections:
Computer worms self-propagate and
can be programmed to do all kinds of
things to include stealing documents,
capturing passwords, and spreading
ransomware. If you happen to be on
a public Wi-Fi network and fail to have
robust security in place, a worm could
readily jump from another infected
user currently on the network to you.
And it's not just worms you need to
worry about. Public Wi-Fi can serve as
a conduit for a variety of malware at-
tacks. If a cybercriminal gains access to
a shared network, she may distribute
malicious software that can infect your
devices potentially resulting in a data
breach, ransomware attack, or unau-
thorized remote access.

¢ Packet Sniffing:

Packet sniffing is a technique used by
cybercriminals to capture and analyze
data packets traveling over a network.
On an unprotected public Wi-Fi net-
work, packet sniffing tools can be used
to monitor and capture sensitive infor-
mation, such as passwords and finan-
cial data.

Starting to get the picture? | hope so.
Again, public Wi-Fi networks are inherently
insecure. That's just the way it is. Does this
mean lawyers and those who work for them
should never access public Wi-Fi? In a per-
fect world, | might try to argue that one;
but | can also acknowledge this wouldn’t
be realistic. There are going to be times
when it's necessary; and truth be told, | oc-
casionally use public Wi-Fi myself, but only
for certain tasks. The better question is if
you have a need to use public Wi-Fi, how
can you responsibly address the associated
risks? Start with the following:

e Approach All Public Wi-Fi Networks
with a Healthy Level of Distrust:
Never connect to an unknown net-
work, particularly if the connection is
offered for free or states that no pass-
word is necessary. Also, be on the look-
out for network names that are similar
to the name of the local venue offer-
ing a Wi-Fi connection. Just because
a network connection that happens to
be named Free Hilton Wi-Fi doesn't
mean it's actually the legitimate Hilton

kS

network. If you're not 100% certain, al-
ways ask what the proper name of the
local network you are wanting to con-
nect to is and connect to that.

Use a Virtual Private Network (VPN):
A VPN encrypts internet traffic, mak-
ing it unreadable to cybercriminals on
public Wi-Fi. You should always con-
nect to a trusted VPN before accessing
sensitive information. If your firm pro-
vides a corporate VPN solution, use it!
If not, use a personal VPN service like
NordVPN, ExpressVPN, or ProtonVPN.

Enable Two-Factor Authentication
(2FA) on All Accounts:

2FA adds an extra layer of security
by requiring a secondary verification
method (such as a text message code
or authentication app) to access ac-
counts. Even if cybercriminals obtain
login credentials, they won't be able
to access protected accounts without
the second authentication factor.

Avoid Accessing Sensitive Data on
Public Wi-Fi:

Whenever possible, avoid logging into
case management systems, email ac-
counts, or other sensitive applications
while on public Wi-Fi. If urgent access
is needed, a VPN should be used to
secure the connection.

Better Yet, Use Mobile Hotspots In-
stead of Public Wi-Fi:

A safer alternative to public Wi-Fi is
using a mobile hotspot from a smart-
phone or a dedicated cellular hotspot
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device. These connections are gen-
erally encrypted and far more secure
than public networks.

¢ Disable Auto Connect to Wi-Fi Net-
works:
When auto connect is enabled, your
device can automatically connect to a
malicious network. To prevent this un-
intentional result from ever occurring
keep this setting disabled at all times.

¢ Keep Software and Security Patches
Updated:
Cybercriminals often exploit vulnera-
bilities in outdated software. Regular-
ly update your operating systems, web
browsers, and security applications
to ensure you have the latest security
patches. Enabling any automatic up-
date features will help make this pro-
cess as painless as possible.

| wish | could stop here but | can’t, be-
cause almost every law firm | know of is

comprised of more than one person. Any-
one at a firm can naively or unwittingly fall
prey to a cybercriminal when logging onto
a public Wi-Fi network and this could re-
sult in very serious and unintended conse-
quences not only for your firm, but firm cli-
ents as well. Best practices now mandate
that everyone who uses a mobile device
for work be subject to a written policy re-
garding the appropriate use of public Wi-
Fi. If your firm has no such policy, now’s the
time. Of course, any policy is going to be
meaningless if there is no training on the
risks and/or no enforcement of the provi-
sions so keep that in mind.

Now to my initial question. Should law-
yers just say no to the use of public Wi-Fi or
try to prohibit anyone in their employ from
using it? | don't necessarily go that far as
long as all users have been made aware of
the risks and given the appropriate tools
that will help them minimize the risks.

That said, let me share one final thought
because | do get push back on this topic
and can anticipate you will too. Some will

disagree and say something along these
lines, “the Starbucks signal is free, I've
used it many times before and never had a
problem so why all the unnecessary fuss?”
My response is always the same. How do
you know you were never a victim? No
one is going to send you a thank you card
for allowing them to steal your credit card
number or place a keylogger on your lap-
top. We all need to understand that hack-
ing tools are widely available to the mass-
es. Always remember that you are never
alone while using public Wi-Fi and you sim-
ply have no way of knowing what everyone
else’s intentions are.

Mark Bassingthwaighte, Esq. is the resi-
dent Risk Manager at ALPS Insurance. To
learn more about how ALPS can support
your solo or small firm visit: alpsinsurance.
com. &
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IN MEMORIAM

Robert L. Picher

Robert L. Picher of Winooski died peace-
fully on May 10, 2024, in Venice, FL, at the
age of 99.

He was born in Winooski on July 30,
1924, the son of John and Agnes (Tou-
gas) Picher. He was educated at St. Louis
Convent in Winooski and Cathedral High
School in Burlington. He was a graduate of
Assumption College, Worcester, MA, and
of Georgetown Law School, Washington,
D.C., in 1954.

Bob practiced law in Winooski for 33
years, retiring in 1988. Locally he served as
City Grand Juror, a member of the Zoning
Board and as a Justice of the Peace.

Mr. Picher worked in public service in
Vermont for nearly 40 years, initially as Ex-
ecutive Clerk to Gov. Joseph B. Johnson
then as Secretary of Civil and Military Af-
fairs to Gov. Robert T. Stafford. For the en-
suing 30 years, he served as Clerk and Par-
liamentarian of the Vermont House of Rep-
resentatives, retiring in 1993. In that capac-
ity he was elected President of the Ameri-
can Society of Legislative Clerks and Secre-
taries in the 1980s.

Mr. Picher proudly served his country
nearly his entire adult life. During World
War I, he was a 20-yr-old 2nd Lieutenant
in the U.S. Army, leading a platoon of 36
soldiers in combat in Germany in Co. K,
346th Regiment, with the 87th Infantry
Division. He returned to active duty dur-
ing the Korean Conflict in the 350th Regi-
ment with the U.S. Forces in Austria. Upon
his return stateside, Bob served in the Ver-
mont Army National Guard for 15 years, re-
tiring in 1971 with the rank of Lt. Colonel,
and later for 19 years in the Vermont State
Guard, retiring as its Commander with the
rank of Major General. He was a member
of the VFW and the American Legion, both
in Winooski. In his 80s and 90s, he was a
weekly volunteer at the Vermont Veterans
Militia Museum and Library and also served
on its Board of Directors.

Bob was a member of Conseil St-Lau-
rent of L'Union St-Jean-Baptiste, the larg-
est Franco-American fraternal benefit soci-
ety in the U.S., and for seven years served
on its General Board. In his retirement he
was active in the Vermont French-Canadi-
an Genealogical Society and the Winooski
Historical Society.

Mr. Picher was a devoted Catholic and
member of St. Francis Xavier Parish in Win-
ooski for some 90 years, performing count-
less tasks on its behalf and that of its con-
gregants. For decades Bob was a mem-

ber of the St. Francis church choir and for
a time served as its director. He also was a
member of the South Burlington Commu-
nity Chorus for 31 years, participating in its
annual spring and summer concerts.

On September 6, 1954, Bob married
Jeannine S. Michaud, then of Washington,
D.C. They resided in Winooski for the next
67 years, raising their family in the process.
He was an exceptionally devoted husband,
a loving father to his four children whom
he cherished deeply, a doting Pépére to his
five grandchildren and three great-grand-
children, and a wonderful friend to all who
knew him.

Despite his many accomplishments, Bob
likely will be most fondly remembered for
his unmatched humanity and generosi-
ty of spirit by the thousands of people he
touched in his century of life.

Mr. Picher is survived by his son Rob-
ert, Jr., and his wife Mary of Venice, FL, his
son Thomas and his wife Julie of Wellesley,
MA, and his daughter-in-law Suzanne Pich-
er of Wellesley. He is also survived by his
granddaughter Nicole Cummings (William)
of New Rochelle, NY, grandchildren Chris-
topher Picher of New York City, Madeleine
Picher of Providence, RI, and Luke Picher
of Wellesley, and grandson Thomas Pich-
er, Jr., of Wellesley, as well as great-grand-
children Catherine, Alexandra and William
Cummings of New Rochelle. Also surviving
is his sister Therese Muldoon of Naples, FL.
He was predeceased by his beloved wife
Jeannine in 2021, daughter Louise Davis in
1988 and son David Picher in 2023. Also
predeceasing him were his brother Paul Pi-
cher and sisters Madeleine Carpenter, Sr.
Jeanne Picher and Sr. Claire Picher, as well
as numerous brothers- and sisters-in-law.

Phyllis Loisel Armstrong

Phyllis Loisel Armstrong, lifelong resi-
dent of Middlebury, Vt., passed away in
South Burlington, Vt., on Aug. 12, 2024, at
the age of 91.

Phyllis was raised on a small family farm
in Middlebury, where she loved tending to
her garden. After graduating from Middle-
bury High School and Middlebury College,
she got her law degree from Boston Uni-
versity. She was a member of B.U. Law's
first graduating class to include women.
Phyllis opened her own private practice in
Middlebury, practicing real estate and fam-
ily law.

Phyllis is preceded in death by her father,
Marshall J. Armstrong; mother, Julia Chris-
tobel Wisell; and brother, Marshall J. Arm-

strong Jr.

Phyllis is survived by her niece, Susan
(Mueller) Armstrong and nephews Steven
Armstrong and David Armstrong.

Amy C. Gregory

Amy Coley Gregory went to find her next
adventure on April 24, 2025, after a long
battle with brain cancer. Amy was born on
Oct. 2, 1958, in Brookfield, Conn., where
she grew up in a historic old house with
her two wonderful parents and her funny
and fabulous brother, Judd. She earned a
bachelor’s degree in business management
from Duke University, where she met dear
friends she would cherish forever. Amy lat-
er went on to earn a law degree from Ver-
mont Law School and practiced real estate
law until she opened a real estate broker-
age firm, which she ran for 20 years.

Burlington Country Club is where she
formed a bounty of meaningful friend-
ships and made many fun and silly memo-
ries. She will be remembered for both her
sense of humor and fierce competitiveness
on the golf course, for which she earned
many honors. She is survived by her loving
husband, Mike; his daughter, Ashley, her
husband, Kyle, and their son, Wesley; her
brother, Judd, and sister-in-law, Peg; and
of course Stanley the dog.

John H. Carnahan

John Hillis Carnahan, 96, longtime Brat-
tleboro attorney, passed away peacefully
May 7, 2025, at Menig Nursing Home, Ran-
dolph Center, Vermont. Prior to moving to
Randolph, John and his wife Mary lived on
Tyler Street in Brattleboro for 56 years.

John was born in Manhattan, KS, on
January 22, 1929, the middle son of Paul
Adelbert and Gladys Kelly Paul Carnahan.
He graduated from Texarkana (Texas) High
School in 1946 and attended Harvard Uni-
versity (Class of 1950) and Harvard Law
School (Class of 1954) while serving in the
Navy.

Carnahan married Mary Elizabeth Faigle
in August 1955. They moved to Brattleboro
where John began working for the law firm
Fitts & Olson. Less than two years later he
became the Administrative Assistant to
U.S. Congressman William H. Meyer, the
first Democrat ever elected to the U.S.
Congress from Vermont. Carnahan moved
to Rutland, Vermont, and served as the
Assistant U.S. Attorney for Vermont from
1961-1965. In 1965 he returned to Brattle-
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boro as an associate with the law firm of
Kristensen, Cummings and Price. Two years
later he was appointed Windham County
District Judge by Gov. Philip H. Hoff. In
1973 he rejoined Fitts & Olson as a partner;
the firm was renamed Fitts, Olson, Carnah-
an, Anderson & Bump and later was known
as Fitts, Olson, Carnahan & Giddings. He
worked there until 1995, when he became
a sole practitioner, retiring in 2004.

Carnahan was especially active in the
Democratic party. He was Democratic Na-
tional Committeeman for Vermont, 1979-
1988; Democratic State Chairperson, 1977;
and the party’s unsuccessful candidate for
Lieutenant Governor in 1984. He was in-
volved in many campaigns over the years
and hosted countless Democratic candi-
dates who visited Brattleboro, introducing
them to everyone he knew.

A longtime and active member of St. Mi-
chael’'s Episcopal Church, Carnahan was
known for his quiet kindness. He generous-
ly gave his time to many organizations. He
served on more than a dozen social service
agency boards during his lifetime, includ-
ing trustee of the Brattleboro Retreat from
1970-1994.

In Memoriam

e Lawyer's i
o Sean Simpson e
Foreword bY John Romano & Eric

Punitive Damages: The Lawyer’s
Tool for Shaping Society
By Sean Simpson
Publisher: by Trial Guides, LLC (2024),
298 pages
Reviewed by Peter F. Langrock, Esq.

This book is an interesting and intense
call for the encouragement of the pursuit

Carnahan was also active in historical and
cultural organizations. He was a trustee of
the Brattleboro Museum and Art Center in
the 1980s. He began serving as a trustee
of the Vermont Historical Society in 1982
and served as its president (1993-1995). He
was a founding member of both the Brat-
tleboro Historical Society (1982) and the
Estey Organ Museum (2002). He served
on the Advisory Council for the Vermont
Division for Historic Preservation and was
a trustee of the Preservation Trust of Ver-
mont. He helped establish the Friends of
the Vermont State House. Carnahan was in-
terested in the architecture and history of
U.S. state capitol buildings and donated his
extensive collection of state capitol post-
cards to the Curator of State Buildings in
2021.

John was an avid newspaper reader. In
their later years John and Mary could be
seen walking daily to get multiple news-
papers at Baker's or Putney Road Market.
They also enjoyed partaking of the musi-
cal offerings of various organizations that
are in the Brattleboro area including the
Brattleboro Music Center and the Friends
of Music at Guilford.

John had a lifelong desire to improve
Brattleboro’s physical appearance. His chil-
dren remember him walking home from
work carrying trash he had picked up along
the way! He was instrumental in the restora-
tion and redesign of the Brattleboro Com-
mon bandstand in 1976 to open the front
so that performers and speakers could be
closer to their audiences. In the 1980s, he
led the charge to move Brattleboro’s his-
toric Wells Fountain 25 feet away from traf-
fic and into a welcoming park where a gas
station once stood in the heart of Brattle-
boro.

John took great joy in his family, espe-
cially at multi-generational celebrations
at the house on Tyler Street. He was pre-
deceased by his brothers and his beloved
daughter Sarah Kelly Carnahan in 2014. He
is survived by Mary, his wife of 70 years, his
son Paul (Eve) of Montpelier, his daughter
Susan (William) Vodrey of Cleveland, Ohio,
his son-in-law Alfredo Quintero of New
York City, eight grandchildren, as well as
nieces and nephews. &

BOOK REVIEW

of punitive damages. It combines some of
the case law dealing with punitive damag-
es at both trial and appellate levels. It also
goes on to discuss possible approaches
to moving towards punitive damages and
some of the pitfalls in getting there.

It is a book worth reading if you have
a case where you think punitive damages
might come into play. It will not give you
any specific formula but as you go through
the book you will read of cases that have
succeeded and also failed as to a large va-
riety of punitive damages situations. The
book also compares the law of several
states and gives thoughts on how each per-
son should look to their own jurisdiction for
both the law and the factual patterns that
will get you to a jury.

If you are looking for specific instruc-
tions for your case or specific instructions
on how you should proceed from investi-
gation to closing argument you may be dis-
appointed. However, if you are looking to
have a broad overview coupled with good
stories and samples of cross-examina-
tion and samples of expert testimony that

will lead to a possible large verdict, it is a
worthwhile read.

The writing is easy, non-technical, relax-
ing and for lawyers who try cases where
punitive damages are sought it is fun and
stimulating.

Peter F. Langrock, Esq., a founder of the
firm Langrock Sperry & Wool, LLP, has been
involved with trials in the Vermont courts
since 1958 (as a law clerk) and since 1960
as a member of the Vermont bar. &

Want to review a book for the
Vermont Bar Journal? You can
review your own book or one that
you think would be of interest in
VBJ readers. We look especially
for reviews of new titles, or new
editions of old titles, that have some
connection to Vermont. (A Vermont-
based reviewer counts!) Interested?
Send inquiries to info@vtbar.org.
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