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SYNOPSIS

An attorney inquires about ACH transfers into IOL&&counts, citing experience with
transfers being reversed thereby leaving insufiiciends in the account, and asks whether
accepting ACH transfers into IOLTA accounts compligth the Vermont Rules of Professional
Conduct. An attorney can take steps to minimieerigk of an overdraft in an IOLTA account
arising because of the reversal of an electromdduransfer. If a reversal occurs, the attorney
must act immediately to protect other clients’ faral funds of third parties in the trust account
that may be at risk as a result.

BACKGROUND

Electronic funds transfers have skyrocketed in esagr the past several decades. There
are several types of EFTs, including wire transéerd Automated Clearing House (ACH)
transactions, which have been utilized for oveydérs. There are a number of regional
Automated Clearing Houses that process tens oiomdlof transactions daily and a total of over
25 billion per year. Wire transfers differ from AQransactions in several ways, among them:
There is increased verification of the sender’s i@uipient’s identity, in that wire transfers are
processed individually, whereas ACH transactioesdane in batches. In addition, wire
transfers are generally irrevocable, whereas A@Hdtiers can be reversed/hen a bank
receives a reversal request, it typically will atf# to obtain authorization from the individual
whose account was credited before making a reve&e North Carolina State Bar 2013
Formal Opinion 13.There are three reasons for reversal under the galeerning ACH
transfers: wrong money amount, wrong account, piiclated transactions.

APPLICABLE RULES

Vermont Rule of Professional Conduct 1.15 govettwgey trust accounts. Rule 1.15
states, in part:

(a)(1) A lawyer shall hold property of clients birtl persons that is in a lawyer's
possession in connection with a representationraggpftom the lawyer's own property.
Funds shall be kept in accordance with Rules 1.45AB.

The purpose of Rule 1.15 is to keep funds ownedibyts and third parties separate
from attorneys’ funds, to, among other things, pré\a client’s funds from being seized from an
attorney’s account. In certain circumstances, @bkog to Rule 1.15(g), an attorneyay
disburse trust account funds deposited for or dralh@f a client or third person in reliance on
that deposit even though the deposit does notoyedtitute collected funds, if the lawyer
reasonably believes that the instrument or instnisméeposited will clear and will constitute
collected funds in the lawyer's trust account withireasonable period of time:



When the deposit is either a certified check, e&hcheck, money order, official check,
treasurer's check, or other such check issuedrldraavn on, a federally insured bank,
savings bank, savings and loan association, ortaretbn, or of any holding company or
wholly owned subsidiary of any of the foregoing.

Rule 1.15(h) further states:

If an uncollected deposit in reliance upon whidhwayer has disbursed trust account
funds fails, the lawyer, upon obtaining knowledd@é¢he failure, shall immediately act to
protect the funds or other property of the lawyetteer clients or third persons held by
the lawyer in accordance with this rule.

DISCUSSION

The Vermont Professional Responsibility Programlishbs a booklet entitled
“Managing Client Trust Accounts - Rules, Regulasi@md Tips,” last revised October 14, 2014.
There is no mention of ACH transactions in the bebkilt is clear that real estate transactions
pose special problems for attorneys engaging imth&loney is sent to the closing attorney,
often via ACH transfer, and there is generallytimoe to wait for the transaction to clear before
the closing. See Rule 1.15(g), above.

Some states have taken steps to include ACH traosa@nd other electronic transfers
in their IOLTA manuals. See, e.g., “Managing Youie6t Trust Account, Manual and
Workbook,” Wisconsin Office of Lawyer RegulatiorQI6 ed., which suggests a separate, E-
Banking Trust Account to hold electronic transfenmporarily until the funds have cleared. The
Wisconsin attorney conduct rules also include tlewing provision: “In addition, a lawyer
cannot authorize a third party to electronicallpa&t funds to a trust account if that deposit can
be reversed without the lawyer’s authorization.'is€énsin SCR 20:1.15(f)(2)(c).

The North Carolina State Bar has issued 2013 FoEtmts Opinion 13 dealing with the
reversal of ACH deposits. The Opinion concluded:

A lawyer is not guilty of professional miscondutthat lawyer, upon learning that an
ACH or EFT has been reversed, immediately actsdtept the funds of the lawyer's
other clients on deposit in the trust account. Tings/ be done by personally depositing
the funds necessary to address the deficit crdgtélde reversal or by securing or
arranging payment from sources available to theyéawther than trust account funds of
other clients. (citation omitted).

This condition is in line with the provisions of Meont Rule of Professional Conduct 1.15(h).

It is clear that the banking world has changeddretks are utilized much less
frequently than they were previously. Some bartks affer protection against ACH reversals,
with names like ACH Debit Block or ACH Positive Pagome possible actions for an attorney
to take to protect against ACH reversals are talslattorney’s bank to block reversals of ACH
deposits, to set up a separate IOLTA account foHA@nsfers, to set up a subsidiary account



for a particular client that can only receive funaisd to give the attorney’s bank a list of entitie
that are authorized to withdraw from the IOLTA agob If all precautions fail, however, and a
reversal of an electronic funds transfer occurs attorney must act to protect other clients’
funds or funds of third parties that may be at isthe trust account. The Professional
Responsibility Section further requests the Rules@ittee adopt more specific provisions
concerning EFT transfers in general and ACH trassfeparticular.

CONCLUSION

It is not a violation of the Vermont Rules of Predeonal Conduct for an attorney to
accept ACH transfers into IOLTA accounts. An at&yr can take steps to minimize the risk of
an overdraft because of the reversal of an eleictfands transfer. However, if a reversal
occurs, the attorney must comply with V.P.R.C. thl%and, upon obtaining knowledge of the
failure, act immediately to protect other clierftehds or funds of third parties that may be at risk
in the trust account.



