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After the Violence:
Using Fair Housing Laws to Keep

Women and Children Safe at Home

by Meris L. Bergquist, Esq.

SPECIAL FOCUS: WOMEN AND THE LAW TODAY

Home is the most important place 
in the world.2 Most people experience 
home as a safe haven and refuge from 
the outside world. This experience 
of home is shattered when a woman 
suffers domestic violence from an 
intimate partner and tries to end the 
relationship. Victims who attempt to 
terminate an abusive relationship face 
tremendous barriers, including the 
very real possibility of homelessness.3 
Domestic violence is a leading cause of 
homelessness in Vermont and across the 
nation.4 Thus, at the very moment when 
the need for a safe, stable home is the 
greatest, a female victim of domestic 
violence is most likely to be evicted and 
unable to secure new housing because 
she is a victim. 

This article will explore the ways in 
which federal and state fair housing laws 
can be used to prevent the homelessness 
of women and children who experience 
domestic violence in Vermont. The federal 
Fair Housing Act (FHA) and the Violence 
Against Women and Department of 
Justice Reauthorization Act of 2005 
(VAWA 2005), provide critical civil rights 
protections for some female victims of 
domestic violence who are discriminated 
against in their efforts to maintain 
or secure housing.5 Unfortunately, 
these protections are not available to 
every woman who needs them. Many 
landlords and tenants are unaware of 
the protections available to female 
victims under these federal statutes, and 
even if a woman knows her rights under 
the law, she may not have the resources 
to initiate a federal civil rights action. 
Therefore, to protect the housing rights 
of female victims of domestic violence in 
Vermont, and to make it less likely that a 
woman will return to an abusive partner, 
I will argue that Vermont’s fair housing 
statute, the Vermont Fair Housing and 
Public Accommodations Act,6 should 
be amended to provide equal housing 
opportunities to victims of domestic 

violence.
The correlation between domestic 

violence and homelessness is very well 
documented. In 2004, 44 percent of the 
nation’s mayors (including Peter Clavelle 
of Burlington, Vermont) identified 
domestic violence as a primary cause of 
homelessness.7 The lack of affordable 
housing, often combined with loss of 
employment, leads many victims of 
domestic violence and their children into 
homelessness if they try to leave abusive 
relationships.8

Undoubtedly, the practice of evicting 
female victims of domestic violence—
because of the violence committed 
against them—contributes to these 
statistics and is a national problem. 
In 2005, the National Law Center on 
Homelessness & Poverty (NLCHP) and 
the National Network to End Domestic 
Violence (NNEDV), conducted a survey 
of seventy-six legal and social services 
providers around the country to analyze 
the extent to which victims of domestic 
violence were subject to housing denials 
and evictions.9 This study showed that 
11 percent of all evictions were evictions 
of victims of domestic violence because 
of the domestic violence against them. 
Some women were evicted for calling 
the police or requesting emergency 
assistance. Some women were evicted 
because of the abuser’s behavior 
or crimes. Some were evicted after 
obtaining a civil protection order against 
the abuser.   

The inability of victims of domestic 
violence to secure new housing is also 
a national problem. The NLCHP/NNEDV 
found that 28 percent of all housing 
denials handled by the service providers 
were based on a woman’s status as a 
victim of domestic violence.10 Some 
women were denied housing because 
they had resided in a shelter for victims 
of domestic violence. Some women were 
denied because the victim had a history 
of obtaining a civil protection order, or 

a record of calling the police, or simply 
because the previous landlord stated 
that the applicant had experienced 
domestic violence. 

There is much evidence that the 
problem is even worse in Vermont, where 
domestic violence is the leading cause of 
violent death.11 When Congress studied 
the problem of housing discrimination 
against female victims of domestic 
violence prior to passage of VAWA 2005, 
it  found that rural women faced greater 
adversity: “[v]ictims of domestic violence 
in rural areas face additional barriers, 
challenges and unique circumstances, 
such as geographical isolation, poverty, 
lack of public transportation systems, 
shortages of health care providers, under-
insurance or lack of health insurance, 
difficulty ensuring confidentiality in 
small communities, and decreased 
access to many resources.”12 These 
factors underscore the urgent need to 
promote equal housing opportunities 
for female victims of domestic violence 
in Vermont.    	

To date, the FHA and VAWA 2005 
have been the primary sources of 
legal protection for female victims 
of domestic violence who seek to be 
free of housing discrimination. The 
FHA  generally prohibits housing 
discrimination on the basis of race, color, 
national origin, religion, sex, family 
status, and handicap.13 A female victim 
of domestic violence who believes she 
has suffered discrimination because of 
the violence committed against her can 
file a complaint in state or federal court 
claiming sex discrimination under the 
FHA.14

She can base her claim on a “disparate 
impact” theory or a “disparate treatment” 
theory. Essentially, disparate impact 
discrimination occurs when policies 
that are neutral on their face have a 
more negative effect on members of 
classes protected under the FHA. It is 
not necessary to prove discriminatory 

Victims of domestic violence often return to abusive partners because they cannot find long-term housing1
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ce intent to prevail in a disparate impact 
case. Disparate treatment discrimination 
refers to various forms of intentional 
discrimination. It occurs when a housing 
provider treats some people less 
favorably than others because of their 
membership in a protected class.15 

One of the first cases to challenge the 
eviction of a victim of domestic violence 
under the FHA succeeded on a disparate 
impact theory. This case was brought 
by a woman in Oregon named Tiffany 
Alvera.16 Ms. Alvera was assaulted in her 
apartment by her husband. Her husband 
was arrested and Ms. Alvera obtained 
a civil protection order. Her landlord, 
acting through a property management 
company, responded to this chain of 
events by serving Ms. Alvera with an 
eviction notice that referred to the 
domestic violence as grounds for the 
eviction. The property management 
company claimed it was enforcing a 
neutral policy of evicting all members of 
a household whenever any member of 
the household threatens the safety and 
well-being of other tenants.  

Ms. Alvera’s attorneys initially filed a 
housing discrimination complaint with 
the Department of Housing and Urban 
Development (HUD). They argued 
that the relevant statistical evidence 
shows that the overwhelming majority 
of victims of domestic violence are 
women.17 Therefore, the landlord’s 
“neutral” eviction policy amounted 
to sex discrimination because of its 
disparate impact on women. HUD 
accepted this argument and issued a 
finding of sex discrimination in violation 
of the FHA. Later, HUD sued the property 
management company in federal court 
and Ms. Alvera intervened. The case 
eventually settled and the management 
company agreed not to evict or 
discriminate against tenants because 
of the domestic violence committed 
against them.   

Alvera paved the way for future 
cases under the FHA. The next case 
was brought in 2004 in a federal 
court in Vermont. A Vermont landlord 
attempted to evict a victim of domestic 
violence, after she was assaulted by her 
husband, and after she had obtained a 
restraining order. The woman pursued 
two theories of discrimination: disparate 
impact and disparate treatment. As the 
case evolved, it became clear that the 
landlord had acted intentionally, based 
on her belief in several false stereotypes 
about female victims of domestic 
violence, including the belief that the 
victim was to blame for the violence. 

Thus, the evidence strongly supported 
the woman’s disparate treatment 
housing discrimination claim. In deciding 
cross-motions for summary judgment, 
the Court ruled that the federal FHA 
protects victims of domestic violence 
from housing discrimination on the basis 
of sex.18 This was an important decision 
because it was the first time a federal 
court recognized the right of a female 
victim of domestic violence to pursue 
a claim of sex discrimination under the 
FHA.   

Further progress in creating equal 
housing opportunities for female 
victims of domestic violence occurred 
in January 2006, when President Bush 
signed the Violence Against Women and 
Department of Justice Reauthorization 
Act of 2005. VAWA 2005 amended the 
Public Housing Program, the Section 8 
Housing Choice Voucher Program, and 
the Project-Based Section 8 Program to 
prohibit all public housing authorities 
and Section 8 landlords from evicting 
or otherwise denying housing to victims 
of domestic violence, dating violence, 
and stalking. VAWA 2005 was a gigantic 
step forward in protecting the victims 
of domestic violence from evictions and 
other forms of housing discrimination. 
Unfortunately its reach is limited to 
tenants living in public housing and 
government-assisted housing. Victims 
of domestic violence who reside in non-
Section 8, private rentals are not covered 
by VAWA 2005.  

Due to the limitations of VAWA 2005 
and the prohibitive cost of litigating a 
federal fair housing case—like Alvera or 
Bouley—many female victims of domestic 
violence are unable to challenge unfair 
evictions and other housing denials. One 
way to resolve this problem would involve 
amending federal and state fair housing 
laws to provide explicit protections to 
victims of domestic violence. However, 
it is unlikely that Congress will take 
any action in the near future to amend 
the FHA to add a new protected class. 
The last time Congress amended the 
FHA to add two protected classes was 
twenty years ago. Legislation to address 
housing discrimination against victims of 
domestic violence is much more likely to 
occur at the state level, as shown by the 
increasing number of states that have 
taken the lead on this issue.    

Many states have passed laws to 
enhance the housing rights of victims of 
domestic violence.19 Seven states and the 
District of Columbia have statutes that 
expressly prohibit housing discrimination 
against victims of domestic violence.20 

For example, Rhode Island added a 
provision to its anti-discrimination law 
to prohibit landlords from terminating 
or failing to renew or enter into a 
rental agreement because the tenant 
is a victim of domestic violence, sexual 
assault, or stalking, or based on a police 
or emergency response due to domestic 
violence.21     

Eleven states and the District of 
Columbia permit early lease termination 
by a victim of domestic violence. Some 
of these states—Oregon, Washington, 
Colorado, North Carolina, and Texas—
allow victims to terminate a lease 
without financial penalty.22 A good 
example is Washington’s statute, which 
permits a tenant who has been the 
victim of domestic violence, sexual 
assault, or stalking, to terminate the 
rental agreement with no further 
obligation after the end of the month 
when the incident occurred. The tenant 
must have a valid protection order or a 
written record of the tenant’s report of 
the incident to a third party acting in his 
or her official capacity (law enforcement 
officer, court employee, clergy member, 
attorney, social worker, mental health 
professional, licensed counselor, or 
advocate at an agency that assists 
victims of domestic violence).23 

Eleven states and the District of 
Columbia allow victims of domestic 
violence to defend an eviction if the 
grounds for the eviction are related to 
the domestic violence.24 Four states 
permit a landlord to bifurcate a lease.25 
In New York, a landlord can bifurcate the 
lease to allow early lease termination by a 
victim of domestic violence.26 In Oregon, 
a landlord can evict the perpetrator only; 
the non-perpetrator can remain on the 
lease.27 Three states permit a landlord to 
seek damages from the perpetrator for 
unpaid rent and other damages related 
to the domestic violence.28 

Vermont has not taken any legislative 
action to protect the housing rights 
of victims of domestic violence. Since 
there is a high rate of homicide related 
to domestic violence in Vermont, 
and, as Congress has found, women 
return to their abusers because they 
cannot find long-term housing, it is 
possible that legislation prohibiting 
housing discrimination against victims 
of domestic violence could save 
lives.29 Such legislation would certainly 
make it easier for a woman to leave 
an abusive relationship and avoid 
homelessness. Shelter is a basic human 
necessity and should be available on a 
nondiscriminatory basis to women who 
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have experienced domestic violence. It is 
time for Vermont to join the many other 
states that have enacted legislation to 
protect the equal housing rights of 
victims of domestic violence.  

_____________________________
Meris L. Bergquist, Esq., specializes 

in housing discrimination cases. She 
is currently employed by the Housing 
Discrimination Project and represents 
plaintiffs in Vermont and Massachusetts.  
____________________
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